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PROVOCATION 
By Fred. S. Knight 


In Campbell v. Metropolitan Casualty Insurance Company, 176 
Southern 233; 90 Insurance Law Journal ‘296, the Court of Appeal of 
Louisiana recently rendered an interesting opinion to the effect that where 
an insured made an unprovoked deadly assault upon another person and 
was intentionally killed by the party assaulted, the insured’s death did not 
result solely from “external, violent and accidental means” within the 
terms of the accident policy in suit. 

Under the terms of the policy issued by the Metropolitan Casualty 
Company to Harry Cloud on October 6, 1933, the company agreed to 
insure Cloud against loss from bodily injuries sustained solely through 
external, violent and accidental means. On February 3, 1935, Cloud was 
killed by gun shot wounds inflicted by one Otis Chase. In its answer 
to the suit on the policy defendant insurer pleaded that the insured pro- 
voked the difficulty by advancing on Chase with a drawn knife and that 
Chase acted in self-defense in shooting the insured. On the trial con- 
flicting evidence was given as to who was the aggressor. Testifying for 
the plaintiff three witnesses stated that Chase walked up to Cloud in 
front of a restaurant, told him he wanted to see him, caught hold of 
him, drew his pistol and shot him dead. None of these witnesses saw a 
knife in Cloud’s hands. Chase testified that when he was passing the 
restaurant Cloud walked up to him and came at him with a knife; that 
he tried to hold Cloud’s hands to keep from being cut but caught hold 
of the knife and received two cuts in his hand. He continued to back 
away from Cloud and reached for his gun. Cloud then caught the gun 
and continued trying to cut Chase whereupon Chase shot him. One Lewis 
testified that when he first saw the men fighting Chase was backing up 
from the side of the street where the restaurant was located and that 
the insured was shot and fell almost across the street from where the 
fight started. The testimony of the Coroner was that there were two 
wounds or cuts on Chase's hand after the shooting. 

The judgment of the trial court in favor of the defendant insurer 
was affirmed by the Court of Appeal of Louisiana, the appellate court 
holding that if the insured was intentionally killed by another, but the 
killing resulted from an assault made by the insured on such other person 
or if the killing resulted from a difficulty provoked by the insured and 





in which he was the aggressor, the death could not be said to have resulted 
solely from “external, violent and accidental means” where it is pro- 
the policy. 

While an injury may be accidental as to the injured party though 
intentionally inflicted by another, it cannot rightly be said to have resulted 
solely from external, violent and accidental means within the terms of 
voked by the injured party, since one is presumed to intend the results 
of one’s deliberate acts. 


MASSACHUSETTS MUTUAL LIFE 


On the back cover of this month’s issue we present to our readers 
the comparative summary of the annual statement figures of the Massa- 
chusetts Mutual Life, as of December 31, 1937 compared with December 
31, 1936. 

Some significant points of interest in connection with this statement 
are the facts that the company sold new insurance in the amount of 
$142,332,907, and closed the year with insurance in force of $1,911,059,- 
010. It paid in death claims $18,260,460 and its actual mortality was only 
58.8% of the expected. It paid out in dividends to policyholders $9,616,- 
938 and its total payments to policyholders and beneficiaries were $46,- 
056,915. 

The company shows an increase in total assets of $37,575,412 and 
the year including real estate expense, of 16.52% of premiums, interest 
and rents. 

The investment policy of the company is conservative but effective. 
The annual yield on $10,685,321 invested during the year in Government 
bonds was 1.38%. The average yield on other bonds and stocks amounted 
to $52,725,391 or 3.69%. The average annual vield on total invested 
assets was 5.06% gross; 3.86% net. 

The company is economically managed having incurred expenses for 
its total Contingency Funds amount to $26,665,223. In his annual report 
to directors, President Bertrand J. Perry said: 

“The greatest need of the business world today is for mutual con- 
fidence—a reliance on the honesty and good intention of the other fellow 
—and, surely, no human activity can get along without such confidence. 
I think that throughout the trying times of the last few years the business 
of life insurance has been particularly fortunate in that it has maintained 
the confidence not only of its clients, the insuring public, but of political 
and business leaders throughout the world.” 
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LIFE 


TREADWELL v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 2060. 
District Court, W. D. Louisiana, Alexandria Division. Sept. 14, 1937. 
20 Federal Supplement 494. 
1. COSTS. 


Where plaintiff's witnesses attended from outside district without being 
summoned and testified for plaintiff, claims should be allowed at statutory rate, 
plus mileage for distance of 100 miles. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

2. WITNESSES. . 

Where there was nothing to show for what purpose plaintiff's witnesses, 
who were from outside district and who were not summoned, attended trial, or 
that their testimony would have been material, or that it had been excluded, 
fees would not be allowed. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

5. WITNESSES’ FEES. | ee 

Court would not tax, in favor of plaintiff, fees ranging from $250 to $50 for 
physicians who testified as expert witnesses, since no witness, though an expert, 
can be allowed more than statutory fees (28 U.S.C.A. § 601). 

(For other cases, see Insurance, Dec. Dig. § 675.) 


At Law. Action by David R. Treadwell against the Mutual Life Insurance 
Company of New York, wherein the plaintiff filed a rule for the taxing in his 
favor of certain costs. ; 

Decree in accordance with opinion. 

Overton & McSween and John R. Hunter, all of Alexandria, La., for 
plaintiff. 

Harold W. Hill, of Alexandria, La., and Montgomery & Montgomery, 
Nichols Callan, and Harry Stiles, Jr., all of New Orleans, La., for defendant. 

Dawkins, District Judge. 

Plaintiff has filed a rule for the taxing in his favor of the following alleged 
costs: 

Five witnesses, four of whom reside in Fordyce, Ark., and another fn Port Arthur, Tex.. 

each in the sum of $49.50 
Stenographer’s fee for taking testimony out of court 
Marshal’s costs: 

One item of $44.13, 
Two for $ 1.50 each ana 
One for $ 1.7 
Total 

expert witnesses (doctors): 
+ in the sum of $250.00 each 

in the sum of $150.00 each 

in the sum of $ 50.00 $1,350.00 


Total ; .... - $1,665.38 

Counsel for defendant concedes that the marshal’s costs and stenographer’s 
fees are correct, but contests the claims for the lay witnesses, first in their 
entirety, and alternatively contends that. if allowed, they should be limited to 
mileage not exceeding 100 miles, although they came from more distant points 
without the district and state, and that the experts likewise should be restricted 
to the same basis as all other witnesses. 

[1, 2] As to the five witnesses who attended from without the district and 
were not summoned, three of these, to wit, Joe Treadwell, Cecil Blankenship, 
and W. W. Gresham, were sworn and testified on behalf of the plaintiff and 
their claims should be allowed at the statutory rate, plus mileage for a distance 
of 100 miles. Kirby v. U. S. (C.C.A.) 273 F. 391; Id., 260 U.S. 423, 43 S.Ct. 144, 
67 L.Ed. 329. The other two, J. D. Treadwell and James A. Gresham, were not 
summoned, and there is nothing to show for what purpose they attended or 
that their testimony would have been material; nor does it appear that the 
same was excluded by any ruling of the court, and hence the fees cannot be 


allowed. U.S. v. Miller (D.C.) 223 F. 183; Simpkins v. A., T. & S. F. Ry. Co. 
(C.C.) 61 F. 999, 
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[3] The question of allowing fees to the doctors as experts appears to have 
been settled adversely to the contention of plaintiff by the Supreme Court 
in the case of Henkel vy. Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 284 
U.S. 444, 52 S.Ct. 223, 76 L.Ed. 386. It was there held that no witness, even 
though an expert and sworn as such could be allowed more than the statutory 
fees prescribed by section 601, title 28,°U.S.C. (28 U.S.C.A. § 601). 

The claims of the experts, doctors, therefore, will be reduced to the same 
basis as of other witnesses. 

Proper decree should be presented. 


METROPOLITAN LIFE INS. CO. v. GOODWIN. No. 4179. 
Circuit Court of Appeals, Fourth Circuit. Sept. 27, 1937. 
92 Federal Reporter (2d) 274. 

5. DISAPPEARANCE. 

In action on policy insuring life of father of family who disappeared more than 
7 years previously and had never been heard from, whether statutory presumption 
of death was rebutted by fact that shortly before his disappearance insured was 
arrested on liquor charge, forfeited his appearance bond by his disappearance, and 
was tried in his absence and sentenced to state convict road force for 60 days and 
fined $100, held for jury (Code Va.1936, § 6239). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from the District Court of the United States for the Eastern District 
of Virginia, at Norfolk, at Law; Luther B. Way, Judge. 

Action by Mamie B,. Goodwin against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Athrmed. 

James N. Garrett, of Norfolk, Va. (James M. Wolcott, of Norfolk, Va., on the 
brief), for appellant. 

James G. Martin, of Norfolk, Va. (Tom E. Gilman, of Portsmouth, Va., on the 

brief), for appellee. 

Before Parker and Northcott, Circuit Judges, and Chesnut, District Judge. 

Norrucort, Circuit Judge. 


This is an action at law begun in the circuit court of the city of Portsmouth, 
Va., in February, 1936, by the appellee, Mamie B. Goodwin, here referred to as the 
plaintiff. against the appellant, Metropolitan Life Insurance Company, here referred 
to as the defendant. The action was removed to the District Court of the United 
States for the Eastern District of Virginia on the ground of diversity of citizen- 
ship. The object of the action was to recover from the defendant the sum of 
$3,352.75, claimed by the plaintiff, as beneficiary, under two policies of life insur- 
ance issued by the defendant company on the life of her divorced husband, Sher- 
rill A. Goodwin. 

A trial was had at Norfolk, Va., in October, 1936, the plaintiff relying upon 
the presumption of death, arising from her husband’s absence for more than 7 
years, to prove the loss under the policies. There was a verdict for the plaintiff 
which the court set aside on the grounds of after discovered evidence. Ancther 
trial was had in January, 1937, and resulted in a verdict for the plaintiff in th> 
amount of $3,352.75, with interest, and, after overruling the motion for a directed 
verdict on behalf of the defendant, decision on which motion had been, by con- 
sent, reserved by the court, as well as overruling the motion to set aside the ver- 
dict, judgment was entered for the plaintiff in the amount of the verdict. From 
this action this appeal was brought. 

Sherrill A. Goodwin, sometimes known as C. Goodwin and here referred to 
as the insured, resided in the city of Portsmouth, Va., with his wife, the plaintiff, 
and three children, for a number of years prior to November, 1927, when he dis- 
appeared. 

The defendant company had issued two policies on the life of said Goodwin, 
one for $2,000, dated August 27, 1919, and one for $1,500, dated October 19, 1926. 
The plaintiff was named as beneficiary in both policies and paid the premiums 
on them after her husband’s disappearance. There had been a small loan on one 
of the policies. 

Some time during the year 1927 the insured was arrested on a liquor charge, 
the plaintiff going on his bond. Again in the fall of 1927 he was arrested on the 
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charge of violating the state liquor law and gave bond with a professional bonds- 
man as surety in the sum of $500 for his appearance on November 21st. On 
November 19th the insured telephoned his wife but did not mention his arrest. On 
the same night he departed from his home, taking his clothes and leaving a note 
stating that he was going away for a while, would send some money as soon as he 
could get work, and stating that he loved the members of his family as much as he 
ever did. The insured was then 40 years of age and apparently in good health. 


The insured forfeited his bond, was tried in his absence and found guilty and 
given a fine of $100 and sentenced to commitment to the state convict road force 
for a period of 60 days. A capias was issued for him, but he was never found or 
arrested, and, so far as the evidence discloses, has never been heard from since, 
either in Portsmouth, where he lived, or in his former home at Edenton, N. C. 


The plaintiff obtained a decree of divorce from the insured on the grounds of 
adultery approximately one year after his disappearance. Plaintiff was a working 
woman, having been cashier in a store for a number of years. In 1935 plaintiff 
obtained letters of administration on the estate of the insured. 


At the trial the plaintiff offered evidence tending to prove the insured’s disap- 
pearance for a period of more than 7 years without any news having been heard 
from him and showing the circumstances under which he disappeared, and there- 
upon the defendant offered evidence showing other circumstances accompanying the 
insured’s disappearance upon the theory that these circumstances rebutted the pre- 
sumption of death raised by insured’s disappearance for the period of time proven. 
The trial judge left this issue to the jury. The finding was in favor of the plain- 
tiff. 

The sole question involved is whether the jury’s verdict was justified under the 
evidence. 

The statute involved is section 6239, Michie’s Virginia Code of 1936, the per- 
tinent part of which is as follows: “If any person, who shall have resided in this 
State, either go from and do not return to the State for seven years successively, 
and be not heard from or if he shall disappear for seven years successively and be 
not heard from, he shall be presumed to be dead in any case wherein his death 
shall come in question, unless proof be made that he was alive within that time.” 


[1] This statute has been construed a number of times by the highest court of 
the state of Virginia, and we are bound by that construction. Evans v. Stewart 
et al., 81 Va. 724; Security Bank, etc. v. Equitable Life, etc., 112 Va. 462, 71 S.E. 
647, 35 L.R.A.(N.S.) 159, Ann.Cas.1913B, 836; Metropolitan Life Insurance Com- 
pany v. Botto, 153 Va. 468, 143 S.E. 625, 154 S.E. 603. 

[2, 3] The latest decision of the Supreme Court of Appeals of Virginia deal- 
ing with the statute is Simpson v. Simpson, 162 Va. 621, 175 S.E. 320, 329, 94 
A.L.R. 909, where the court held that the presumption prescribed by the statute is 
a presumption of law and the court said: “This statute prescribed a true rebuttable 
presumption of law as distinguished from a presumption of fact (which is in real- 
ity merely an inference of a fact from facts proven) and from an administrative 
assumption of fact. A rebuttable presumption of law is a provisional procedural 
assumption of a fact which is prescribed by a rule of the substantive law. It is a 
tule of the substantive law declaring that for procedural purposes a certain prima 
facie probative force will and shall (until evidence sufficient to prove the contrary 
is introduced) be provisionally attached to a given state of facts; that 1s, a certain 
inference shall be drawn from it, unless and until eviderice sufficient to prove the 
contrary has been introduced. A party is as much entitled to a benefit of a pre- 
sumption of law as he would be to have any other appropriate legal rule applied 
to the facts of his case; and, where the facts which are required to give rise to the 
presumption are proven, the presumption must be applied (the presumed fact must 
he assumed to have been proven) until evidence sufficient to overcome the pre- 
sumption and prove the contrary shall have been introduced. 1 Chamberlayne, 
Mod.Law of Ev., §§ 1085, 1089.” 


[4] A study of the Virginia decisions leads us to the conclusion that, when the 
presumption of death is sought to be rebutted by evidence as to the circumstances 
under which the missing man disapepared and under which no news has been heard 
of him, the question whether such evidence is sufficient to rebut the presumption of 
death prescribed by the statute is a question of fact for the jurv. This statute 
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- also dealt with by this court in the case of United States v. O’Brien, 51 F.(2d) 

Cases relied upon on behalf of the defendant are not controlling, for the rea 
son that in these cases the presumption of death is held to be a mixed presumption 
of law and fact and not a presumption of law. Browne v. New York Life Ins 
Co. (C.C.A.) 57 F.(2d) 62. See, also, Butler vy. Mutual Life Insurance Company 
of New York, 225 N.Y. 197, 121 N.E. 758; Town of Van Buren v. City of Syracuse, 
72 Misc. 463, 131 N.Y.S. 345. 

If the contention made on behalf of the defendant that the court should have 
directed a verdict for the defendant be upheld and should this suit be brought again 
after 25 years, the result would be the same and the plaintiff could never recover 
under the policies in suit. 

{5] A study of the record convinces us that the evidence was such as to justify 
the jury in finding that the presumption of the insured’s death was conclusive. He 
had no real reason for staying away for the long period of time that was covered 
by his absence; the criminal charges against him were of a minor character; he 
could have changed the beneficiary under his insurance policies or secured the cash 
surrender value of same at any time; and, had he still been alive, it would seem that 
some of his family, relatives, or friends would have had some news of him. 

The judge below was correct in his refusal to direct a verdict for the defend- 
ant and in his refusal to set aside the verdict of the jury. 

The judgment of the court below is accordingly afiirmed. 


PETERS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 6323. 
Circuit Court of Appeals, Third Circuit, Sept. 27, 1937. 
92 Federal Reporter (2d) 301. 


i. PROOF OF DISABILITY. 

In suit on life policy, a second supplemental amended statement of claim 
setting out substantially that insured presented policy to insurer’s district 
manager, told him that he had become totally and permanently disabled, 
requested blank forms for proof of disability, subsequently reported to district 
manager, within grace period, that physician examining him pursuant to 
manager’s instruction had informed him that he was totally disab'ed and again 
asked for forms, which were not provided him, sufficiently alleged giving of 
due proof to insurer. 

(For other cases, see Insurance, Dec. Dig. § 634[2).) 

2. PROOF OF DISABILITY. 

In suit for disability benefits under life policy, insured, in order to recover, 
must present admissible evidence that he gave due proof properly verified to 
authorized agent of insurer that he was totally and permanently disabled within 
meaning of policy provisions. 


(For other cases, see Insurance, Dec. Dig. § 646]9).) 


Appeal from the District Court of the United States for the Middle District 
ot Pennsylvania; Albert L. Watson, Judge. 

Petitions by Harry E. Peters to open a judgment entered in favor of the 
Mutual Life Insurance Company ot New York in an action by Harry E. Peters 
against the Mutual Life Insurance Company, and to allow Harry E. Peters to 
file an amended statement o1 claim. From a judgment (17 F.Supp. 246) 
dismissing the petitions and discharging the rules to show cause granted 
thereon, Harry E. Peters appeals, 

Reversed and remanded, with directions. 

Welles, Mumford, Stark & McGrath and Charles M. Welles, all of Scranton, 


Pa., for appellant. 
Frederick L. Allen, of New York City, and Edward W. Warren and O'Malley, 


Hill, Harris & Harris, all ot Scranton, Pa., for appellee. 

Before Thompson and Biggs, Circuit Judges, and Dickinson, District Judge. 

THOMPSON, Circuit Judge. ; 

This is an appeal from a judgment of the District Court for the Middle 
District of Pennsylvania. The appellee, Mutual Life Insurance Company of 
New York, hereinafter called the Company, issued a life insurance policy to the 
appellant on October 18, 1928. The appellant paid the annual premium of 
$304.20 up to and including October 18, 1930. The policy was therefore in full 
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force and effect until October 18, 1931, and, in accordance with its terms, for a 
grace period of 31 days thereafter. On October 9, 1931, the appellant presented 
the policy to the Company’s district manager at Stroudsburg, Pa., told him 
that he had become totally and permanently disabled September 13, 1931, and 
1equested blank forms for proof of disability. He was instructed by the district 
anager to present himself for examination to two named physicians. He acted 
in compliance with that instruction, and, after examination, they informed him 
that he was totally disabled by reason of a heart condition. The appellant 
reported this to the district manager on November 17, 1931, which was within 
the grace period, and again asked for blank forms which were promised but not 
provided him. On February 22, 1932, still within six months of the premium 
date, the appellant wrote a letter to the district manager and asked him to look 
after the waiver of premium and disability benefits. On April 13, 1932, the appellant 
gave the Company written notice of his total and permanent disability. The 
proposed second supplemental amended statement of claim sets out substantially 
the same facts, although in somewhat greater detail. 

{1, 2) The District Court held that the allegations as to “due proof” were 
insufficient to comply with the policy provisions. We think the appellant has 
sufigiently pleaded the giving of due proof to the company in the second 
supplemental amended statement of claim to entitle him to present his evidence 
to a jury. Upon the trial of the cause it will, of course, be essential that the 
appellant present admissible evidence that he gave due proof properly verified 
to an authorized agent of the Company that he was totally and permanently 
disabled within the meaning of the policy provisions in order to entitle him to 
collect disability benefits. 

The judgment of the District Court is reversed, and the cause remanded, 
with directions to reinstate the second supplemental amended statement of claim 
and to proceed in accordance with this opinion, 


SOVEREIGN CAMP, W. O. W. v. SAMS. No. 4—4732. 
Supreme Court of Arkansas. Oct. 4, 1937. 
108 Southwestern Reporter (2d) 1089. 
1. EVIDENCE OF DISABILITY. 

In insured’s action under fraternal beneficiary certificate for total disability, 
testimony as to insured’s weak heart, high blood pressure, and arteriosclerosis 
preventing work, failure to recover fully from attack of influenza, unhealthy 
appearance, and inability to do a day’s work, was sufficient to make out a 
prima facie case of liability. 

(For other cases, see Insurance, Dec. Dig. § 819]4].) 

3. TOTAL DISABILITY. 

“Total disability,” within a policy, does not mean absolute physical disability 
on part of insured to transact any kind of business pertaining to his occupation, 
but exists if insured cannot do any substantial portion of work connected with 
his occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. PROOF OF DISABILITY. 

That an injury wholly disables insured from doing material acts necessary in 
prosecution of his business, or that injuries are such that common care and 
prudence require him to desist from working, is sufficient to prove “total disabil- 
z ” e . . 
ity” within a policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. EVIDENCE. 

That insured had discharged duties incident to his business did not preclude 
recovery under fraternal beneficiary certificate for “total disability” from high 
blood pressure, heart trouble, and arteriosclerosis, where evidence showed that 
such activities endangered insured’s physical well-being. 


(For other cases, see Insurance, Dec. Dig. § 787.) 
8. INTOXICATION. 
Evidence that insured drank intoxicating liquors was not conclusive as to 


disability having been self-inflicted and recovery thereby precluded under terms 
of fraternal beneficiary certificate, in view of fact that liquor has different effects 
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on different persons and that no medical testimony was offered to show that 
disability resulted from liquor. 


(For other cases, see Insurance, Dec. Dig. § 819[4).) 


Appeal from Circuit Court, Faulkner County; J. S. Utley, Judge on 
Exchange. 


Action by William E. Sams against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. 
firmed. 


Donham & Fulk and Pat Mehaffy, all of Little Rock, and Milton McLees, 
of North Little Rock, for appellant. 
Clark & Clark, of Conway, for appellee. 


NEW FURNITURE & UNDERTAKNG CO. v. TRI-COUNTY BURIAL CLUB. 


No. 4—4686. 
Supreme Court of Arkansas. Oct. 18, 1937. 
109 Southwestern Reporter (2d) 146, 


1, WARRANTY. 


A breach of warranty as to any fact material to risk will avoid policy when 
such defense is interposed, or when insurer undertakes, by proper proceedings 
in chancery, to set contract aside. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


z. AGENCY. 


Knowledge of physical condition of applicant, which comes to agent of 
insurer while performing duties of agency in receiving applications and deliwer- 
ing policies, becomes knowledge of insurer, and insurer is bound thereby, where 
agent who solicits business is charged with duty of ascertaining physical con- 
dition of insured. 


(For other cases, see Insurance, Dec. Dig. § 378(3].) 
3. FRAUD. 


Where agent of insurer incorrectly or fraudulently transmits answers of 
applicant, policy is not defeated if it would have been binding on answers 
actually given, whether answers, under policy, are merely representations, or 
warranties. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


4, MATERIALITY. 


Where statements are declared to be warranties, and agent of insurer is 
authorized to determine materiality of statements, recovery on policy will not 
be defeated if agent’s authority is exceeded or if warranties are waived by 
substitution of agent’s own answers or interpretation of applicant’s answers, 
unless applicant conspires with agent to mislead insurer materially, 


(For other cases, see Insurance, Dec. Dig. § 379{1].) 
5. AGENCY. 

In action on burial certificate, wherein no fraud or collusion between insurer’s 
agent and insured was alleged, evidence that agent knew insured was sick, but 
accepted application containing warranties as to good heallth, would be admis- 
sible if it was first established that agent had duty of investigating elements of 
risk specified in application. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Jackson County; S. M. Bone, Judge. 

Action by the New Furniture & Undertaking Company against the Tri- 


County Burial Club. From a judgment for defendant, plaintiff appeals. 
Reversed and remanded, with directions. 


Fred M. Pickens, of Newport, for appellant. 

Lamb & Barrett, of Jonesboro, for appellee. 

Grirfin SmitH, Chief Justice. 

Appellee is a burial society of Newport, Ark., operated by the Farmers Union 
Undertaking Company of Jonesboro, Ark. Its B class’ burial certificate was 
issued in favor of Orval Harris on an application signed by Will Harris. In the 
application there is the recitation that the party requesting membership is in 
good health, not suffering from any chronic disease, nor under the care of any 
doctor. These statements are made warranties, and there is a provision that 
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ii the age or health condition of the applicant is misrepresented, all club benefits 
shall be forfeited. 


Three weeks after the burial certimcate was issued, Orval Harris died. 


Investigations, and the death certificate signed by the attending physician, disclosed 
that since 1929 Harris had been suffering from a chronic disease which caused his 
death. 

In effect, appellant admitted that the application contained warranties as to the 
member’s health and that death resulted from a disease from which the member 


was suffering when he applied for burial benefits, but offered to prove by Jesse 


. ’ ’ : 
Outlaw, the deceased’s uncle by marriage, that he (Outlaw) was present when the 
application was executed: that appellee’s agent, Albert Duck, knew that Harris 
was sick, and in spite of this knowledge accepted the application. 
Che trial court, sitting as a jury, held that the application was void on account 
of a breach of warranties, and refused to hear testimony as to the agent’s knowl- 
edge of existing facts, 


|1-4] It is true that a breach of warranty as to any fact material to the risk 
will avoid a policy of insurance when that defense is interposed, or when the insurer 
undertakes by proper proceedings in chancery to set the contract aside. The ques- 
tion presented in the instant case is whether the warranty was waived or became 
inoperative, in view of the alleged knowledge of the agent. Knowledge of the 
physical condition of the applicant, which comes to the agent of the insurance com- 


pany while he is performing the duties of his agency in receiving applications for 


insurance and delivering policies, becomes the knowledge of the company; and the 
insurance company is bound thereby, where the agent who solicited the business 
was charged with the duty of ascertaining physical condition. Bankers’ Reserve 
Life Company v. Crowley, 171 Ark. 135, 284 S.W. 4, 6. This rule is firmly estab- 
lished by decisions of this court. If the agent incorrectly or fraudulently transmits 


the answers of the applicant, that would not defeat the policy if it would have been 


valid and binding on the answers actually given. This is true whether the answers, 


under the terms of the policy, are merely representations, or are warranties. But 
this question is not involved in this case. It follows, therefore, that in those cases 
where statements are declared to be warranties, and the agent is authorized to 
determine the materiality of the answers or statements, recovery will not be 


defeated, if the authority is exceeded, or if the warranties or representations are 
waived by substitution of the agent’s own answers or his interpretation of the 
applicant’s answers, unless the applicant conspires with the agent to materially mis- 
lead the insurer. 

In Bankers’ Reserve Life Company v. Crowley, referred to supra, Chief Jus- 
tice Hart, in referring to another decision of this court, said: “It was also held 
that if an agent, in collusion with the applicant, even though acting within the 
apparent scope of his authority, perpetrates a fraud upon the insurance company 
by making false and fraudulent representations upon which the insurance is 
obtained, such fraud will vitiate the policy.” To the same effect is a holding in 
Mutual Aid Union v. Blacknall, 129 Ark. 450, 196 S.W. 792, 795, where it was said: 
“Tt is well settled that if the agent in collusion with the applicant for membership, 
even though acting within the apparent scope of his authority, perpetrates a fraud 
upon the society by making false: and fraudulent representations upon which the 
insurance is obtained, such fraud will vitiate the policy.” 


In a comparatively recent case, The Maccabees v. Gann, 182 Ark. 1141, 34 
S.W.(2d) 456, 458, we said: “Whether the answers were representations or war- 
ranties is immaterial in this case, because the evidence shows that the agent of the 
insurance company was advised that she had consulted a doctor about injury and 
hemorrhage.” Also, in Brotherhood of Railroad Trainmen v. Long, 186 Ark. 320. 
53 S.W.(2d) 433, 435, this sentence appears: “As we understand the rule laid 
down [in Providence Life Assurance Society v. Reutlinger, 58 Ark. 528, 25 S.W. 
835], it is merely to the effect that, if a false answer is knowingly made by-the 
insured with knowledge of the agent of the company, and the two collude to defraud 
the company by means of the false answer, the policy of insurance is void.” 

In Brotherhood of Railroad Trainmen v. Long, supra, the court quoted with 
approval Clemans v. Supreme Assembly, 131 N.Y. 485, 30 N.E. 496, 16 L.R.A. 33, 
as follows: “‘If the insurer’s agent after being informed fully as to the facts 
incorrectly states them in the application, the insurer is estopped to take advantage 
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of the error to avoid liability on the policy.” * * * ‘If the statements in the appli- 
cation relied upon as breaches of warranty are inserted by the agent of the insurer, 
without collusion or fraud on the part of the insured, the insurer is estopped to 
set up their error or falsity.’” 

In the case now under consideration, it is not alleged by appellee that there 
was fraud or collusion between the agent, Albert Duck, and the assured’s agent. 
In the absence of such collusion, appellee would be charged with knowledge of its 
agent if the agent had authority to investigate the elements of risk specified in the 
application. 

{5] In these circumstances, if it should be established that the agent was 
charged with the duty of investigation, evidence would be admissible to show what 
information the agent actually had affecting the applicant’s insurability, or what 
statements were made to him. 

The cause is reversed and remanded, with directions that, on retrial. the testi- 
mony offered and excluded be received if a proper foundation is laid. 


In re MILLER’S ESTATE. Civ. 10558. 
District Court of Appeal, First District, Division 2, California. Oct. 1, 1937. 
71 Pacific Reporter (2d) 1117. 
2. DESIGNATION OF BENEFICIARY. 

The designation of a beneficiary in benefit certificate initiates an inchoate gift 
to beneficiary of money payable on member’s death, and gift becomes complete 
upon member’s death if there has been no change in designation. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

Appeal from Superior Court, City and County of San Francisco; Frank H. 
Dunne, Judge. 

Proceeding in the matter of the estate of Winifred Miller, deceased, wherein 
Annie Saul and others and W. R. Miller filed claims. From a decree of distribu- 
tion awarding half of a fund to W. R. Miller and the other half to Annie Saul 
and others, Annie Saul and others appeal. 

Decree reversed, with instructions. 

John B. Ehlen, of San Francisco, for appellants. 

E. R. Hoerchner, of San Francisco, for respondent. 

Gray, Justice pro tem. 

The present controversy was submitted upon an agreed statement, in which the 
following facts appear: Ellis M. Miller died, leaving a widow. Winifred Miller, 
who only survived him for approximately two weeks. At his death he was a 
member in good standing of the Widows’ and Orphans’ Aid Association of the 
San Francisco Police Department. He had paid membership fees and dues from 
community funds. The association’s constitution authorized each member to des- 
ignate the person whom he desired to receive the moneys which were payable on 
his death and to change such designation. It also provided that upon the death 
of a member there should be paid the sum of $2,500 to his widow if no person had 
heen designated by him. The deceased husband had never made such designation. 
The association had paid the money to the administrator of the wife’s estate. Upon 
the hearing of the petition for distribution of her estate, respondent W. R. Miller 
claimed that, as the money was community property of the husband and wife, he 
as the sole heir of the husband was entitled to one-half under section 228 of the 
Probate Code, and appellants Annie, Mary, and Christopher Saul claimed that, as 
the money was the wife’s separate property, they as her sole heirs, should receive 
the whole thereof. The decree of distribution, from which the present appeal is 
taken, awarded, upon the theory that it was community property, one half of the 
money to respondent and the other half to appellants. 

[1-3] The payment of the membership fee and dues by the husband from 
community funds impressed the money payable upon his death with the same 
character of community property. The designation of his beneficiary initiated an 
inchoate gift of such money to the beneficiary, which became cungiete upon his 
death, without a change in such designation. Travelers’ Insurance Co. v. Fancher, 
219 Cal. 351, 26 P.(2d) 482. Until the husband exercised his right Ae " designate 
his beneficiary, the association’s constitution named his wife as such beneficiary. 
45 Cor.Jur. 190. Since he could give community property to his wife and thereby 
convert it into her separate property, it is apparent that proceeds of the life insur- 
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ance vested in her, upon his death, as her separate property. Jenkins v. Jenkins, 
112 Cal.App. 402, 297 P. 56; Mazman v. Brown, 12 Cal.App.(2d) 272, 55 P.(2d) 
539. Section 228 of the Probate Code is not applicable to community property which 
the husband, by gift, has converted into his wife’s separate property. Estate of 
McCauley, 138 Cal. 546, 71 P. 458; Estate of Simonton, 183 Cal. 53, 190 P. 442; 
In re Kessler, 217 Cal. 32, 17 P.(2d) 117. Because the money paid by the asso- 
ciation was the deceased wife’s separate property, appellants were entitled to the 
distribution of the whole thereof and respondent was not entitled to one-half 
thereof. 

The decree of distribution is reversed, with instructions to enter a decree dis- 
tributing the balance of such money remaining in the estate to appellants. 

We concur: Spence, Acting P. J.; Sturtevant, J. 


NEW YORK LIFE INS. CO. v. CANNON et al. 
Court of Chancery of Delaware. Sept. 24, 1937. 
194 Atlantic Reporter 412. 
1. CHANGE OF BENEFICIARY. 

A provision in life policy that change of beneficiary must be evidenced by 
application accompanied by policy and by indorsement on policy is for the pro- 
tection of insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. WAIVER. 

Where insured had signed and filed with insurer an application for change of 
beneficiary, but application was not accompanied by policy, insurer’s deposit of fund 
in court and demand that rival claimants litigate their claims thereto constituted 
waiver of compliance by insured with provision as to surrender of policy on change 
of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. CHANGE OF BENEFICIARY. 

Where insured intended to transfer benefits of life policy from old to new 
beneficiary, and that intent is plainly manifested by acts as complete as circumstances 
would permit, that transfer was not evidenced in strict accordance with provision 
of policy designed solely for insurer’s protection does not preclude court of equity 
from giving effect to insured’s intent where contest is solely between old and new 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. SURRENDER OF POLICY. 

Where insured signed and filed with insurer an application for change of 
beneficiary of life policy, but was prevented from surrendering policy because his 
divorced wife, the original beneficiary, had possession thereof, the change of 
beneficiary was good in equity, since insured had done everything that he could 
to make change complete. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

sill of interpleader by the New York Life Insurance Company against Mattie 
M. Cannon, Aline C. Culver, administratrix with will annexed of the estate of 
William H. Cannon, deceased, and the Del-Mar-Va Mortgage Company. 

Decree for the administratrix with the will annexed of William H. Cannon. 

Bill Of Interpleader. The complainant as insurer has deposited in the registry 
of the court the amount due under a policy of life insurance issued by it upon the 
life of William H. Cannon. The bill calls on the defendants to interplead their 
respective claims to the deposited sum. 

The insured died on March 6, 1932. The defendant Mattie M. Cannon was his 
wife. She was divorced from the insured on February 16, 1931. The policy oi 
insurance was dated January 11, 1916. The beneficiary named therein was Mattie 
M. Cannon, wife of the insured. The right to change the beneficiary was reserved 
to the insured. The policy provided that such change of beneficiary could be made 
by the insured “by filing written notice thereof at the Home Office of the Company 
accompanied by the Policy for suitable endorsement thereon. Such change shall 
take effect when endorsed on the Policy by the Company and not before.” 

After the insured and his wife were divorced, viz., in February, 1932, the com- 
pany was advised by its local agent at Delmar, Delaware, that the insured desired 
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to change the beneficiary named in his policy to his own executors, administrators 
or assigns. Thereupon the company sent an appropriate form to its agent at Delmar 
to be executed by the insured. The insured signed the form requesting the change 
of beneficiary and presumably the same was duly received by the company, for it 
is attached to the company’s bill as an exhibit. 

The request was not, however, accompanied by the policy, and of course there 
was no endorsement on the policy by the company of a change in the beneficiary, 

The answer of the insured’s administratrix c. t. a. avers, on information and 
belief, that the reason the policy did not accompany the application for a change 
of beneficiary, was because the policy was in the possession of the beneficiary, the 
insured’s former wife, who refused to deliver the same. The stipulation of the 
appearing parties, after stating that the insured executed the form and delivered it 
to the company’s agent, proceeds further to state that, “the said policy of insurance, 
however, being im the possession of Mattie M. Cannon, at that time divorced from 
the said William H. Cannon, was not delivered to said Insurance Company in order 
that the change of beneficiary might be entered thereon.” 

Mattie M. Cannon though served with subpoena has suffered a decree pro 
confesso to be taken against her for want of an answer. 

The Del-Mar-Va Mortgage Company is a judgment creditor in a judgment 
entered by confession against William H. Cannon and Mattie M. Cannon on a bond 
given to secure a mortgage. There is a balance due on the judgment of $658.52 and 
The Del-Mar-Va Mortgage Company has attempted to collect the same by garnish- 
ment proceedings against the insurer taken under an execution issued against Mat- 
tie M. Cannon, on the theory that the proceeds of the policy belong to her as the 
beneficiary named therein. 

The administratrix of William H. Cannon claims the proceeds on the theory 
that the proceeds belong to her as administratrix. 

The case was heard on bill, answers and stipulation filed by the appearing par- 
ties through their solicitors. 

Clarence A. Southerland and Paul Leahy (of Ward & Gray), both of Wilming- 
ton, for complainant. 

Howard W. Bramhall, of Georgetown, for defendant Aline C. Culver. 

James M. Tunnell and James M. Tunnell, Jr. (of Tunnell & Tunnell), both of 
Georgetown, for defendant Del-Mar-Va Mortgage Co. 

THE CHANCELLOR. 

The contest is between the administratrix of the insured and The Del-Mar-Va 
Mortgage Company. The latter’s rights are derived through Mattie M. Cannon. 

The question is—Did the insured, as against Mattie M. Cannon, effect a change 
of beneficiary under his policy? 


1, 2] That the change was not made in strict conformity with the terms of 
the policy is clear, for the application was not accompanied by the policy. If the 
suit were one at law by the insured’s administratrix against the company, the latter 
would doubtless have the right to insist that no change of beneficiary had been 
made in accordance with the contract’s terms and so there would be no liability 
to the administratrix. O'Donnell v. Metropolitan Life Ins. Co., 11 Del.Ch. 4, 6, 
12, 95 A. 289. A provision in a life insurance policy that a change of beneficiary 
must be evidenced by an application accompanied by the policy and by an endorse- 
ment on the policy, -vas said by the Chancellor in O’Donnell v. Metropolitan Life 
Ins. Co., supra, affirmed 11 Del.Ch. 404, 102 A. 163, to be for the protection of the 
company to the end that it would not be made liable to pay a loss more than once. 
There is no risk of a double liability in this case, however, for the fund is in court 
and all rival claimants are present. In that situation the object which the provision 
was intended to serve is in no danger of frustration. The bringing of the fund 
into court and the demand by the company that the rival claimants litigate their 
respective claims thereto, constitute a waiver by the company of a compliance by 
the insured with the provision as to surrender of the policy on a change of bene 
ciary. McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A.L.R. 761. 


[3] If there was an intent to transfer the benefits of the policy from the old 
to a new beneficiary and that intent was plainly manifested by acts as complete as 
the circumstances would admit of, I do not see that it is important in a court of 
equity, where the contest is solely between the old beneficiary and the new one, 
that the transfer was not evidenced in strict accordance with a provision of the 
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policy which was designed solely for the protection of the insuring company. 
Though the assignment may not be a good one at law, it may nevertheless be per- 
fectly good in equity. It was so held by the Chancellor and affirmed by the Supreme 
Court in O’Donnell v. Metropolitan Life Ins. Co., supra, which is in line with the 
numerous cases that deal with the general subject of equitable assignments. 

[4] The insured in this case did everything that he could to make the assign- 
ment complete. The only thing that prevented him from complying with the full 
‘exactions of the contract was the possession of the policy by his divorced wife, 
whereby he was unable to make delivery of it along with the application for a 
change of the beneficiary. It does not appear whether the divorced wife in holding 
the policy intended thereby to assert an attitude of opposition to the right of 
the insured to make the change in beneficiary. Whether her position was one ot 
hostility to the insured’s right of changing the beneficiary is not revealed by positive 
testimony. This is the only respect in which the case differs from O’Donnell v. 
Metropolitan Life Ins. Co., supra. There is room to say, however, that an attitude 
of hostility on the part of the divorced wife who has possession of the policy is 
inferable. Whether she refused on demand to surrender the policy does not affirm- 
atively appear. But this is not necessary to be shown. The mere fact of posses- 
sion by the divorced wife raises a fair inference that the policy would not have 
been surrendered if demanded. McDonald vy. McDonald, supra; Supreme Tent, 
K. M. v. Altmann, 134 Mo.App. 363, 114 S.W. 1107. This an attitude of oppo- 
sition arising from the circumstance of estrangement between the insured and the 
beneficiary, is shown by inference in this case; whereas in O’Donnell v. Metro- 
politan Life Ins. Co., supra, such attitude was shown rather by direct testimony. 
The character of the testimony by which a fact is shown, whether it be direct or 
circumstantial, is of no consequence, however, as affecting the legai result. The 
case, therefore, apnears to me to fall within the principle of O’Donnell v. Metro- 
politan Life Ins. Co., supra, and is governed thereby. 

A decree will be entered adjudging the sum due under the policy to belong to 
the administratrix c. t. a. of William H. Cannon. 

BOWEN v. STATE MUT. INS. CO. et al. No. 26350. 
Court of Appeals of Georgia, Division No. 1. Oct. 8, 1937 
193 Southeastern Reporter 113. 
POLICY LOAN. 


Petition on life policy stated no cause of action, in view of allegations showing 
termination of insurance through failure of insured to pay note covering interest 
on loan, either on theory that company wrongfully terminated contract, or on theorv 
of estoppel, waiver, or novation, or on theory that there should have been divi- 
dends which, if added to loan value of policy, would have prevented termination 
of insurance. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
Syllabus by the Court. 


It appearing from the allegations of petition that the plaintiff was not entitled 
to recover on the insurance contract sued on, the judge properly sustained the 
general demurrer and dismissed the same. 

Error from Superior Court, Floyd County; J. H. Hawkins, Judge. 

Petition hy Matilda Bowen against the State Mutual Insurance Company and 
another. To review a judgment dismissing the petition on general demurre1, plain- 
tiff brings error. 

Affirmed. 

David F. Pope, of La Fayette, for plaintiff in error. 

Wright & Covington, of Rome, for defendants in error. 

MacIntyre, Judge. 

Mrs. Matilda Bowen filed suit against the State Mutual Life Insurance Com- 
pany and State Mutual Insurance Company. The State Mutual Insurance Company 
by a reinsurance contract absorbed the life company, assumed all its obligations, 
and undertook to carry out its contracts. On October 27, 1910, W. L. Bowen, the 
plaintiff's husband, had issued to him a policy of life insurance in the State Mutual 
Life Insurance Company, in which the company agreed to pay his wife, the plain- 
tiff, $3,000 upon the death of the insured, provided the insured complied with the 
contract. The policy provided that at the end of each fifth policy year the com- 
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pany would declare a dividend, which, if not received by the insured, would be 
retained by the company to the credit of the insured and applied to any indebted- 
ness which he might owe the company; or be paid to him; and that any dividends 
left with it were nonforfeitable. This was a “paid-up policy,” and was “issued in 
consideration of the payment of the single premium written in this policy. The 
company agrees, upon application by the insured, to charge any part of this single 
premium against this policy as a loan, provided such toan be not in excess of the 
loan value stated on the third page thereof, and provided interest on such loan be 
paid annually in advance at the rate of 4 per cent. per annum.” 


The petition recites that the plaintiff paid a single premium of $1,341 when 
the policy was issued to him. The insured immediately obtained a loan, paying 
his premium in this manner. The policy provided that the annual interest on 
this loan could be charged as a further loan on the proceeds thereof, provided 
the total indebtedness should not exceed the loan value as stated therein, and 
that if at any anniversary of the policy annual settlement on any indebtedness 
thereunder should be refused by the insured, or if the total debt due should 
exceed the loan value of the policy, then, within 30 days from that time, the 
cash value of the policy as stated therein, together with any dividend to the 
credit of the poncy, should become due and payable to the insured, and the 
company should have the right to deduct any outstanding debt due from the 
proceeds of the cash value and any dividend, and the balance, if any, should be 
tendered to the insured, such action to terminate the contract of insurance. The 
policy also provided for 30 days’ grace on the payment of any interest, during 
which time the policy would be in force. It also provided that, if default in 
the payment of interest had occured and the loan value had been consumed in 
the payment of interest, or if the policy had been surrendered by the insured 
for a paid-up policy, payment of interest might be made at any time within 
one year from the time of such default, and the policy would be reinstated 
upon the payment of the defaulted interest with interest thereon at 4 per cent. 
and upon complying with the health requirenients. The policy provided that 
any indebtedness thereunder at the time of any settlement should be deducted 
from the cash surrender value under the contract and the other values dimin- 
ished accordingly. It also provided that premiums and interest were due and 
payable at the head office, that, if any interest was not paid on or before 
the due date or within 30 days thereafter, the liability of the company should 
be only as provided in such case, and that any indebtedness to the company, 
including any interest unpaid, would be deducted in any settlement or any benefit 
under the policy. W. L. Bowen died on October 21. 1935. On May 21, 1936, the 
plaintiff notified the company, in writing, of his death, and demanded payment of 
the face value of the policy, less the sum of $1,764 loan due to the company 
and interest thereon, and the sum of $50, with interest, being a note of the 
insured, The company denied any liability under the policy, claiming that 
under its terms it had lapsed on February 27, 1932, for nonpayment of a note 
given for interest due on the loan since October 27, 1931. 


‘The plaintiff set up that by indulging the insured many times in the payment 
of interest payments, and by other conduct and treatment of the insured, the com- 
pany had caused him to believe that it would not insist upon the terms of the 
contract in his case and that it had estopped itself from insisting thereon, had 
novated the original contract, and had by its actions been the cause of the insured’s 
failure to perform; that, when the interest fell due in October, 1931, the company 
informed the insured that, if he would pay $20.56 cash and execute a note for 
the balance of $50, payable February 27, 1932, it would continue the insurance in 
force; and that, when this note became due, the insured could pay $20 and interest 
due on the note and execute another note for the $30; and that the insured paid 
this sum and executed this note. However, when this note fell due, the company 
wrote to the insured that his note for $50 and $1 interest was due, and that, unless 
he paid the same, the insurance would not longer be in force. It appeared that 
the amount of the loan and interest at this time exceeded the amount of the loan 
value of the policy. It is insisted by the plaintiff that the company acted in bad 
faith in not offering the insured a note for $30 to sign and allowing him to pay 
$20 and interest, as it had agreed to do. It does not appear that the insured ever 
offered to take care of the $50 note in this manner and was refused the right 
to do so by the company. 
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‘Lhe plaintiff alleged that the action of the company in refusing to keep the 
insurance in force and in denying liability and refusing to pay was in bad faith, 
and sought to recover the 25 per cent. penalty provided by law, and attorney’s 
tees. ‘The plaintiff sought to recover $5,345, less the amount due the insurance 
company on the loan to date of suit, being $2,074.15, leaving an alleged net amount 
due her of principal, interest, penalty, and attorney’s fees of $3,270.85, for which 
she prayed judgment. ‘I'he insurance company demurred to the petition both gen- 
erally and specially, and to the judgment dismissing her action the plaintiff excepted. 

According to the allegations of her petition and the terms of the policy 
sued on, the plaintiff is not entitled to recover under any theory advanced. 
Even if the company had wrongfully terminated the contract in March, 1932, 
there was at that time nothing due the insured. The loan against the policy, with 
interest, then exceeded the amount of the loan value of the insurance. The policy 
provided that, if the insured did not, within 30 days after interest on the loan 
became due, pay such interest, and at the time the loan with interest exceeded the 
loan value, the company should terminate the insurance. It does not appear that 
the insured offered to pay the $50 note when due, in the manner claimed, by paying 
$20 and executing another note for $30. It does not affirmatively appear that 
the company refused to permit the insured to pay this note given for interest in 
this manner. ‘Ihe petition alleges that the insurance company notified the insured 
that his $50 note, with interest, was due, and that the insured did not pay the 
same. In these circumstances, the petition plainly shows that the termination of 
the insurance came about through the failure of the insured to pay this note, which 
had been given to the company in payment of interest due in October of the 
previous year, and that, upon the failure of the insured to pay the same, the loan 
with interest exceeding the loan value, the company complied with the terms of 
the mutual contract by terminating the insurance. Then no excuse is given why 
the insured did not thereafter reinstate, or attempt to reinstate, the insurance by 
offering to pay the interest on the loan, as provided in the policy. The company 
wrote to the insured, on March 14, 1932, that for the above reasons his insurance 
was no longer in force, and the insured lived until October 21, 1935. No effort 
was made during all the intervening time, over 3 years, by the insured to pay 
any interest or attempt the reinstatement of the insurance in any way. The petition 
does not show any sufficient allegations of estoppel, waiver, or novation on the 
part of the insurer, nor does it appear how any of these doctrines, under the 
circumstances, would avail the plaintiff. She claims that there should have been 
dividends which, if added to the loan value of the policy, would have prevented 
a termination of the insurance. However, it does not appear that the company 
ever declared, or even earned, these dividends during the life of this policy. See 
32 C.J. 108, and cit. See generally, on the proposition that the plaintiff did not 
set up a cause of action, Fountain v. Security Mutual Life Ins. Co., 20 Ga.App. 
483, 93 S.E. 118. 

The cases of Adams v. Washington Fidelity Nat. Ins. Co., 48 Ga.App. 753, 
754, 173 S.E. 247; McEachern v. New York Life Ins. Co., 15 Ga.App. 222-235, 
82 S.E. 820, and Life Ins. Co. of Virginia v. Williams, 48 Ga.App. 10, 172 S.E. 
101, are not applicable under the facts alleged in the case under consideration, 
and the provisions of the policy involved in this case. Nothing was ruled in any 
of those decisions which requires a ruling contrary to that made in this case. It 
follows that the petition did not show any right to recover, but, on the other hand, 
affirmatively showed that the plaintiff was not entitled to recover on the policy sued 
on. The judge properly dismissed the action on general demurrer. 

Judgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 


ROYAL ARCANUM v. LESTER et al. No. 26284. 
Court of Appeals of Georgia, Division No. 1. Oct. 15, 1937. 
193 Southeastern Reporter 259 
CANCELLATION. 


The administrators of holder of fraternal benefit certificate which was 
attempted to be canceled by fraternal benefit society for alleged nonpayment of 
dues and assessments could not elect to treat such cancellation as breach of con- 
tract and sue to recover premiums and interest from date of each premium pay- 
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ment, where insured at time of his death had paid all dues and assessments, and 
alleged cancellation was not communicated to insured. 


(For other cases, see Insurance, Dec. Dig. § 730%.) 
Syllabus by the Court. 


Where an insured at the time of his death was the holder of a certificate of 
insurance, with a named beneficiary designated therein, upon which all dues 
and assessments had been paid, and it appears that the insurer, before the death 
of the insured, assumed to cancel said certificate for alleged nonpayment of his 
dues and assessments, but such cancellation was not known to the insured or 
accepted by him, his administrators could not elect to treat such cancellation as 
a breach of the contract, and bring suit for recovery of the premiums. 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Action by John Addison Lester and another, as administrators of the estate 
of John Addison Lester, deceased, against the Royal Arcanum. To review a 
judgment for plaintiffs, defendant brings error. 

Reversed. 

Transferred from Supreme Court, 190 S.E. 562. 

J. A. McFarland, of Dalton, and Bryan, Middlebrooks & Carter, of Atlanta, 
tor plaintiff in error. 

Mitchell & Mitchell, of Dalton, for defendants in error. 


COSTA v. ORDER SONS OF ITALY IN AMERICA. GEN. NO. 39582 
Appellate Court of Illinois. First Division. First District. Oct. 18, 1937. 
Rehearing Denied Nov. 1, 1937. 

10 Northeastern Reporter (2d) 704. 

LIMITATION OF ACTION. 

A beneficiary of son's benefit certificate in fraternal order was entitled to 
recover thereon, though suit was not commenced within one year from date 
of death as required by certificate, where beneficiary introduced evidence that 
order first refused to make payment on ground that son had never been initiated 
into order and finally abandoned such defense and promised to pay claim if 
plaintiff would withhold suit. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Appeal from Municipal Court of Chicago; Leon Edelman, Judge. 

Suit by Costenzia Costa against the Order Sons of Italy in’ America on a 
benefit certificate in defendant order, issued to plaintiff’s son, wherein defense 
was that suit had not been commenced within one year from date of death as 
required by benefit certificate, and wherein the plaintiff sought to prove that 
defendant by its actions waived period of limitation by refusing to make payment 
on ground that plaintiff's son had never been initiated into the order and by 
finally abandoning such defense and allegedly promising to pay claim if plaintiff 
would withdraw suit. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Peter V. Fazio, of Chicago, for appellant. 

Peter D. Giachini, of Chicago, for appellee. 

McSure ty, Justice. (Publish abstract only.) 


PEKRAS v. PRUDENTIAL INS. CO. OF AMERICA. Gen. No. 39366. 
Appellate Court of Illinois. Second Division. First District. 
Oct. 19, 1937. 
10 Northeastern Reporter (2d) 704. 
1. INCONTESTABILITY. 

Where disability clause of life policy covered only such total disability as 
should occur after payment of the first premium of the policy, incontestability 
clause did not preclude defense that alleged total disability of insured, such as 
insanity, occurred before payment of first premium, since incontestability clause 
precluded, not denial of coverage, but merely defense of invalidity. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Cook County; Daniel P. Trude, Judge. ; 
Action by Mary Pekras, insane, by her next friend, William Pekras, against 
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the Prudential Insurance Company of America. Judgment for plaintiff, and 
defendant appeals. 

Reversed and remanded. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and Will- 
iam §. Allen, both of Chicago, of counsel), for appellant. 

Daniel M. Dever, of Chicago (Daniel V. Gallery, of Chicago, of counsel), for 
appellee. 

FRIEND, Presiding Justice. 

William Pekras, as next friend of Mary Pekras, an insane person, brought 
an action against the Prudential Insurance Company of America for permanent 
disability benefits under a policy issued by defendant on the life of Mary Pekras. 
‘Trial was had before the court without a jury, resulting in a judgment for plain- 
tiff of $750 and costs, from which this appeal is prosecuted. 

The insured applied for the policy in question on July 8, 1930, and the first 
monthly premium was paid on that date. The policy was issued July 28, 1930, 
and September 28, 1930, she was adjudicated insane and committed to the Chicago 
State Hospital. Plaintiff brought suit October 14, 1934, claiming nine quarterly 
installments of $58.84 each and a refund of thirty-six premium payments there- 
tofore made of $5.04 each. 

The policy included an agreement on the part of defendant to pay permanent 
disability benefits in case the insured should become totally and permanently 
disabled from bodily injury or disease to such an extent as to become incapaci- 
tated from engaging in any occupation for remuneration or profit, provided: 
“that such total disability shall occur after the payment of the first premium 
on this policy, while the policy is in full force and effect. * * * ” It contained 
also a so-called incontestability clause, reading as follows: “This Policy shall be 
incontestable after one year from its date of issue, except for nonpayment of 
premiums, but if the age of the Insured be misstated, the amount or amounts 
payable under this policy shall be such as the Premium would have purchased 
at the correct age.” 

By its answer defendant set forth two principal defenses: (1) That the total 
disability of the insured occurred before the payment: of the first premium; and 
(2) that the benefits, if any, were not payable to the husband as next friend 
ot the insured, but could properly be paid only to a conservator or other legal 
representative. 


{1] In support of the first defense, defendant sought to show by the testi- 
mony of two doctors that the insanity and total disability of Mary Pekras occur- 
red prior to July 8, 1930. It was plaintiff's contention that the incontestability 
clause of the policy precluded defendant from showing that the disability ante- 
dated the payment of the first premium, and the court, after considerable dis- 
cussion, adopted plaintiff’s theory and found as a matter of law that defendant 
was not entitled to produce evidence tending to show that the insured had 
become insane prior to the payment of the first premium. Accordingly the 
objection of plaintiff's attorney to the proffered evidence of defendant was 
sustained. The principal question therefore presented for determination is whether 
or not the court erred in excluding evidence offered in support of the defense inter- 
posed. 


A similar situation arose in John Hancock Mutual Life Ins. Co. v. Hicks, 
43 OhioApp. 242, 183 N.E. 93, wherein it was held that the beneficiary, seeking 
to recover on a life policy containing similar disability provisions, was required 
to show that the disease was contracted by insured after the date of the issu- 
ance of the policy, since the policy provided that, if the insured should become 
wholly and permanently disabled by disease contracted after date thereof, cer- 
tain payments would be made, and the incontestability clause only prevented 
contest by the insurer respecting any liability incurred by it under the terms 
of the contract, and did not relieve the party seeking to recover in the first 
instance, of establishing its right to recover under the specific language of the 
policy. ee 

In Metropolitan Life Ins. Co. v. Conway, Supt. of Insurance, 252 N.Y. 449, 
169 N.E. 642, the Metropolitan Life Insurance Company, as petitioner, applied 
to the superintendent of insurance for his approval of a rider to be attached to 
its policies providing that “death as a result of service, travel or flight in any 
species of air craft, except as a farepaying passenger, is a risk not assumed 
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under this policy.” Under the New York statute [Insurance Law (Consol. Laws 
N.Y. c. 28) § 101, subd. 2] every policy is required to contain a provision for its 
incontestability after two years. Phe question therefore arose as to whether the 
proposed rider was inconsistent with the statute, and the court held that it was 
not, saying that “the provision that a policy shall be incontestable after it has 
been in force during the lifetime of the insured for a period of two years is not 
a mandate as to coverage, a definition of the hazards to be borne by the insurer, 
It means only this, that within the limits of the coverage the policy shall stand, 
unaffected by any defense that it was invalid in its inception, or thereafter 
became invalid by reason of a condition broken.” The court in its opinion dis- 
tinguished between a denial of coverage and a defense of invalidity, and quoted 
from Sanders v. Jefferson Standard Life Ins. Co. (C.C.A.) 10 F.(2d) 143, pointing 
out that “‘a provision for incontestability does not have the effect of converting 
a promise to pay on the happening of a stated contingency into a promise to 
pay whether such contingency does or does not happen.’” Various other cases 
cited by defendant support this construction of an incontestability clause, viz.: 
Prudential Ins. Co. v. Mosley, 179 Okl. 451, 66 P.(2d) 35; Banker’s Life Co. v. 
Sone et al. (C.C.A.) 86 F.(2d) 780; Baker v. Prudential Ins. Co., 279 IIl.App. 
5; Apter v. Home Life Ins. Co., 266 N.Y. 333, 194 N.E. 846, 98 A.L.R. 1281. 

Defendant repeatedly stated to the court upon the hearing of this cause that 
it was not its purpose to contest the policy; that, if the insured had died, the 
Prudential Insurance Company would have paid the face value of the policy with- 
out any question; but that it denied liability under the permanent disability 
clause, because, as it contended, insanity was present at the time the first pre- 
mium was paid, and did not “occur after the payment” thereof. It clearly stated 
its defense in the answer filed, and under the authorities hereinbefore cited, 
and the general rule as expressed in various cases discussed in defendant’s brief, 
it became an issue of fact as to whether or not the disability occurred prior or 
subsequent to the payment of the first premium. On this issue defendant was 
entitled to offer evidence, and the court, in refusing to admit and consider such 
evidence, deprived defendant of substantially the only defense it had. 

We do not pass upon the issues of fact because the case will have to be 
retried and a determination made, either by the court or jury, after a full hear- 
ing, as to whether or not the insured became disabled by reason of insanity 
before or after the premium was paid. 

[2] The gravamen of the remaining defense interposed is that William Pek- 
ras, as next friend of the insured, is not entitled to receive the disability pay- 
ments. He is designated as the beneficiary in the policy, but is entitled to 
receive the face value thereof only in the event of the insured’s death. Defend- 
ant argued that a conservator should have been appointed and the suit instituted 
in the conservator’s name. After a discussion before the trial court, plaintiff's 
counsel conceded that the husband of insured was not entitled to receive these 
payments, but stated that it was his intention, in the event judgment was entered, 
tc apply for letters of conservatorship and cause payments to be made to the 
conservator on behalf of Mary Pekras. Inasmuch as the cause will have to be 
retried, it will be a simple matter, before retrial, to apply for letters of con- 
servatorship and substitute the appointed conservator as plaintiff. 

For the reasons stated, the judgment of the circuit court is reversed and 
the cause remanded for a new trial. 

Reversed and remanded. 

Scanlan and John J. Sullivan, JJ., concur. 


GALLEGOS vy. AZTNA LIFE INS. CO. et al. 
Appeal of CRUZ. Gen. No. 39192. 
Appellate Court of Illinois. Third Division. First District. Oct. 20, 1937. 
10 Northeastern Reporter (2d) 875. 
1. DESIGNATION OF BENEFICIARY. 

A voluntary association organized for employees’ benefit without adopting a 
lodge system, and which obtained a group policy containing no limitation requiring 
beneticiary named to come within a class as to relationship, was not a “fraternal 
beneficiary society” under statute, and hence, under terms of certificate issued under 
policy, last-named beneficiary designated by deceased employee was entitled to 
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proceeds of certificate, even though beneficiary was not a relative (Laws 1893, p. 
130, § 1, as amended, Smith-Hurd III.Stats. c. 73, § 404 note). 

(For other cases, see Insurance, Dec. Dig. § 585[1.) 
2. DESIGNATION OF BENEFICIARY. 

_ As respects group life policy, a voluntary association for benefit of an employ- 
ers employees could enter into a contract providing for payment of benefits to a 
person not a blood relative of a deceased employee. 

(For other cases, see Insurance, Dec. Dig. § 585{1].) 

3. DESIGNATION OF BENEFCIARY. 

Whether a member of a voluntary association for benefit of an employer’s 
employees could designate as the beneficiary of certificate issued under group life 
policy some one who was not a relative was controlled entirely by contract between 
parties. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Appeal from Municipal Court of Chicago; Joseph H. McGarry, Judge. 

Suit by Rafael Gallegos against the AXtna Life Insurance Company, wherein 
Jesus Bravo and another filed intervening petitions. There was a judgment for 
Jesus Bravo, and, after judgment was entered, Alejandra Cruz filed an intervening 
petition. From an order refusing to set the judgment aside, Alejandra Cruz appeals. 

Judgment aftrmed. , 

Hubbard, Baker & Rice, Matthew Mills, and Chas. O. Butler, all of Chicago, 
for appellant, 

Defrees, Buckingham, Jones & Hoffman, of Chicago, for appellees. 

Hepet, Presiding Justice. 

Alejandra Cruz, an intervening petitioner, is appealing from a judgment in a 
suit on a contract of insurance issued by the A®tna Life Insurance Company, a 
corporation, in which the court refused to set aside the judgment entered on March 
13, 1936, finding Jesus Bravo of Los Angeles, Cal., the beneficiary on a certificate 
issued to Marie Cruz in her lifetime under a group policy issued to Swift Employes 
Benefit Association by the A&tna Life Insurance Company. Intervening petitioner 
is the mother of the deceased, Marie Cruz, and was named beneficiary by the 
said Marie Cruz when the certificate was issued to her. Thereafter, on June 
6, 1930, the deceased in her lifetime changed the beneficiary to Jesus Bravo, a 
cousin. 

‘he pleadings in the proceeding are based upon a suit instituted by Rafael 
Gallegos, the husband of the deceased, Marie Cruz, on the 14th day of July, 
1934, wherein he sued the Aitna Life Insurance Company in the municipal court of 
Chicago as husband of Marie Cruz, deceased, and also as assignee of the rights 
and interest of Jesus Bravo of Irapuato, Mexico, the beneficiary named in certificate 
No. 101518, issued to Marie Cruz, a member of Swift Employes Benefit Association 
under a group life insurance policy issued by the said Insurance Company to Swift 
Employes Benefit Association. 

Thereafter, the defendant Aitna Life Insurance Company petitioned the court 
to make Jesus Bravo of Irapuato, Mexico, party defendant, alleging that the said 
Bravo was making some claim to the avails of said policy. 

Thereupon the said Jesus Bravo of Irapuato, Mexico, filed an intervening peti- 
tion setting up that under certificate No. 101518, issued to Marie Cruz, an 
employee of Swift Employes Benefit Association, under group policy 3380, Marie 
Cruz in her lifetime, on the 6th day of June, 1930, changed the beneficiary and 
named him, Jesus Bravo, as beneficiary, and that the said Marie Cruz departed 
this life on the 16th day of July, 1932, and that the petitioner was entitled to the 
avails thereof, 


The Atna Life Insurance Company filed its affidavit of merits admitting that 
it issued a group insurance policy to Swift & Co. Employes Benefit Association 
No. 3380, under the terms of which the defendant insured the life of Marie Cruz 
in the sum of $2,000, and that the said insured died on the 16th day of July, 1932, 
and that Jesus Bravo was beneficiary under said policy. 

The insurance company further averred in its affidavit of merits that it had 
no knowledge as to whether Rafael Gallegos, the plaintiff in the action, was the 
husband of Marie Cruz, and it had no knowledge as to whether Jesus Bravo, on 
the 20th day of January, 1934, at Irapuato, Mexico, assigned and transferred his 
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interest in the proceeds of said policy and certificate of insurance to Rafael Galle- 
gos, as claimed by the plaintiff; that on the 10th day of April, 1934, the insurance 
company was served with notice by Jesus Bravo that the said assignment was void 
and of no legal effect and was obtained from Jesus Bravo through fraud and 
misrepresentation. 

‘The insurance company further averred in its affidavit of merits that a further 
claim to the proceeds of the policy and certificate of insurance had been made by 
one Carlos Wiechers Quijano by virtue of a certain supposed assignment from 
the said Jesus Bravo, and that the said Jesus Bravo and Carlos Wiechers Quijano, 
on petition of the defendant, had been made additional parties defendant. 

The insurance company averred in its affidavit of merits that it was ready, 
willing, and able to pay the proceeds of the policy and certificate of insurance to 
the party or parties decreed by the honorable court to be entitled to the same. 

Thereafter, Carlos Wiechers Quijano filed an intervening petition setting up 
the facts about the policy and the certificate of insurance to Marie Cruz, and that 
the original beneficiary in the policy was Alejandra Cruz, and that on June 6, 1930, 
Jesus Bravo was named successor beneficiary in place of Alejandra Cruz, and 
that Marie Cruz departed this life on the 16th day of July, 1932; that on the 10th 
day of April, 1934, at Irapuato, Mexico, by separate instrument, and for good and 
valuable consideration, said Jesus Bravo as such beneficiary assigned and transferred 
his interest in and to said policy and certificate and all the proceeds thereof to 
Carlos Wiechers Quijano; that he, the intervening petitioner, had served notice 
of an assignment upon the insurance company, and the intervening petitioner asked 
that judgment be entered in the sum of $2,000 in his favor; that on the 19th day 
of November, 1935, Jesus Bravo of Los Angeles, Cal., filed an intervening petition 
in said suit setting up the facts of the execution of a group life insurance policy, 
No. 3380, and the certificate issued to Marie Cruz in the sum of $2,000. Further, 
that the original beneficiary was Alejandra Cruz, and that on the 6th day of June, 
A. D. 1930, said Marie Cruz named the said Jesus Bravo now of Los Angeles, 
Cal., successor beneficiary. 

Upon a hearing the court found the issues between the plaintiff and the inter- 
vening claimants, defendants, in favor of the intervening claimant Jesus Bravo of 
California and against the Aitna Life Insurance Company, and assessed damages 
in the sum of $2,000 in favor of Jesus Bravo. 

‘Thereafter Alejandra Cruz—after judgment was entered—asked leave and 
was allowed to file an intervening petition in which she sets up that she is the only 
legal beneficiary under the certificate, and that the attempted change of beneficiary 
to Jesus Bravo, a cousin, was invalid. 

‘The court refused to set aside the judgment finding Jesus Bravo of Los 
Angeles beneficiary under said policy and refused to find Alejandra Cruz the legal 
beneficiary named in deceased’s certificate No. 101518. It is from this order that 
the intervening petitioner Alejandra Cruz appeals. 

From the facts in evidence it appears that Marie Cruz, in April, 1929, was 
an employee of Swift & Co. and a member of Swift & Co. Employes Benefit 
Association; that Swift & Co. Employes Benefit Association held a group life 
insurance policy with the JA&tna Life Insurance Company No. 3380, and_ said 
Marie Cruz, as a member of the Employes Benefit Association, on the 22d day 
of April, 1929, made application for group life insurance, naming her mother 
Alejandra Cruz as beneficiary. A certificate was issued to Marie Cruz, No. 101518, 
for the sum of $2,000, and on the 6th day of June, 1930, the said Marie Cruz 
purported to change the beneficiary under said policy to Jesus Bravo, a cousin. 

From the evidence in the record, Jesus Bravo was not a cousin of Marie 
Cruz, and she did not have a relative by that name. 

Swift & Co. Employes Benefit Association was a nonprofit, voluntary associa- 
tion established and carried on for the sole benefit of its members and their bene- 
ficiaries and not for profit, There was a trust agreement dated July 1, 1907, 
entered into by the parties named for the benefit of employees of Swift & Co, 
which recites in part as follows: 

“July 1, 1907 

“Whereas, The said parties of the first part are desirous of providing for 
themselves, and such other persons who shall become beneficiaries under this Deed 
of ‘Trust, benefits in case of sickness, accident, or death, and for that purpose are 
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desirous of providing for the safekeeping and management of all funds that may 
be obtained or contributed for said purposes; and * * * 

“Whereas, it is desired by this Deed of Trust to definitely state the terms of 
this ‘rust and the plan of providing for such benefits in case of sickness, accident 
or death; 

“Now, Therefore, In consideration of the premises, it is agreed as follows: 

“First: The purpose of this Deed of Trust is to provide for the establishment 
of a voluntary association, which shall be known as Swift & Company Employes 
Benefit Association, and also to provide for the custody, management and invest- 
ment of the funds of said Association, and for the payment out of said funds 
of definite amounts to such persons as contribute thereto, and who shall be known 
as ‘Members of the Beneficit Association’, when under the Rules of the said Asso- 
ciation, they are entitled to such payment, by reason of disability, and also in the 
event of the death of a member, for the payment of the amounts provided by the 
Rules of said Association to the person or persons designated by him, or the 
person legally entitled thereto.” 

By the rules of Swift & Co. Employes Benefit Association, it is provided: 

“1, The object of Swift & Company Employes Benefit Association is the estab- 
lishment and management of a fund for the payment of definite amounts to such 
employes as contribute thereto, who shall be known as ‘Members of the Benefit 
Association,’ when, under the Rules, they are entitled to such payment by reason 
of disability, or, in the event of their death, to the relatives or other beneficiaries 
designated.” 

The rules then provide that each employee, in order to become a member, must 
file an application, the form of which is provided for in the rules of the association. 

The above deed of trust was amended, and provides as follows: “The Advisory 
Committee is authorized and may direct the Manager, for and on behalf of the 
Association, to enter into agreements with insurance companies for Group Life 
Insurance for the benefit of such eligible members of the Association as may apply 
therefor, and subject to such rules and regulations as may be adopted from time 
to time by the Advisory Committee, provided no liability shall attach to the funds 
of the Association by reason thereof, except funds received for that purpose and 
those resulting from transactions under authority of this section.” 


On the 27th day of August, 1926, Swift & Co. Employes Benefit Association 
entered into an agreement with the A®tna Life Insurance Company for group 
insurance of such members of the benefit association as should apply for the same, 
under group policy No. 3380. 


From an exhibit offered and received in evidence on behalf of the defendant 
Aitna Life Insurance Company appears the following: “The A®tna Life Insurance 
Company (herein called The Company) hereby agrees to pay an amount to be 
determined in accordance with the insurance schedule shown on the second page 
of this policy, on due proof of the death of any insured member of Swift & Com- 
pany Employes Benefit Association, of Chicago, County of Cook and State of 
Illinois (herein called the Association). * * * This policy is issued for the 
term of one year from the Twenty-seventh day of August, 1926, in consideration 
of the application of the Association, which application is hereby made a part of 
this contract and a copy of which is attached hereto, and in further consideration 
of the payment on the date hereof of a monthly premium of Nine Thousand One 
Hundred Ninety-two and 72/100ths Dollars, and of the further payment of a 
monthly premium on the Twenty-seventh day of each succeeding month within 
said term, based on the amount of insurance then in force and calculated as here- 
inafter provided.” 


The policy is signed by the president and the secretary of the insurance com- 
pany. It also appears in evidence that corrections and alterations were made in 
the application for group life insurance, dated July 2, 1926, entitled: 

“July 2, 1926. 
“For correction of application of Swift & Company Employes Benefit Association 
Group Policy No. 3380. 

“The A&tna Life Insurance Company is hereby requested and authorized to 
make the following corrections or alterations in an application for Group Life 
Insurance made by the undersigned employer, dated the 29th day of June, 1926. 
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“The application shall be changed and amended as follows: (After requesting 
corrections which are not material to this issue) 

“Beneficiary as per Company’s form 2202-BB shall be amended to read as 
follows: 

“It is requested that any sum becoming due on account of the death of any 
individual insured shall be payable to the beneficiary or beneficiaries designated by 
the insured and filed at the Home Office of the Company (subject to change at 
any time and as often as desired in accordance with the provisions to be stated 
in the policy). If any beneficiary so designated predeceases the insured, the interest 
of such beneficiary shall vest in the surviving beneficiary or beneficiaries, if any, 
but if no such designated beneficiary or beneficiaries survive the insured, or if no 
beneficiary has been designated as herein provided, the insurance shall be paid to 
the relative or relatives by blood or connection by marriage of the insured or to 
such other person or persons as the Association shall designate as equitably entitled 
to same”; and signed by Swift & Co. Employes Benefit Association. 

A further rider—beneficiary form No. 2202-BB special—was attached as 
follows: “It is requested that any sum becoming due on account of the death of 
any individual insured shall be payable to the beneficiary or beneficiaries designated 
by the insured in writing and filed with the Company’s duly authorized representa- 
tive at the headquarters of the Association or at the Home Office of the Company 
(subject to change at any time and as often as desired in accordance with the 
provision of the policy as amended by this rider). If any beneficiary so designated 
predeceases the insured, the interest of such beneficiary shall vest in the surviving 
beneficiary or beneficiaries, if any, but if no such designated beneficiary or bene- 
ficiaries survive the insured, or if no beneficiary has been designated as herein 
provided, the insurance shall be paid to the relative or relatives by blood or connec- 
tion by marriage of the insured or to such other person or persons as the Associa- 
tion shall designate as equitably entitled to same.’ 

The certificate issued to Marie Cruz in her lifetime is substantially as follows: 
‘The A&tna Life Insurance Company of Hartford, Conn., has insured the lives of 
certain members of Swift & Co. Employes Benefit Association, Chicago, IIl., by 
a group policy of insurance, No. 3380, and riders, issued and delivered to the asso- 
ciation. Under and subject to the terms and conditions of said policy and riders, 
and the application or applications therefor, the life of Marie Cruz, 2187, a member, 
is insured for the sum of $2,000, Alejandra Cruz, mother beneficiary, signed Atna 
Life Insurance Company by A. M. M. Brainard, president. Dated 4/22/29, Certif- 
icate No. 101518. Beneficiary changed 6/6/30 to Jesus Bravo, cousin. 

On the second page of the certificate is the following: “In the event of the 
death of any insured member at any time or place, from any cause whatsoever, the 
amount of insurance then in force upon his life will be paid to his last duly desig- 
nated beneficiary or beneficiaries. The beneficiary may be changed at any time 
under and subject to the terms of the policy. If any beneficiary designated pre- 
deceased the insured, the interest of such beneficiary shall vest in the surviving 
beneficiary or beneficiaries, if any, but if no such designated beneficiary or benefi- 
ciaries survive the insured, or if no beneficiary or beneficiaries have been designated 
as provided in said policy, the insurance shall be paid to the relative or relatives 
by blood or connection by marriage of the insured, or to such other person or 
persons as the Association shall designate as equitably entitled to same.” 

Substantially the above language is used in the rider designated “Beneficiary 
Form No. 2202-BB Special” attached to the agreement of the insurance company. 

[1, 2] The appealing intervening petitioner Alejandra Cruz points to the fact 
that Swift Employes Benefit Association is a corporation and is subject to the 
provisions of Laws 1893, p. 130, § 1, as amended (Smith-Hurd IIl.Stats. c.. 73, § 
404 note; chapter 73, par. 488, of Cahill’s Ill.Rev.Stats.), entitled “Fraternal 
Beneficiary Societies,” wherein it is provided that a fraternal beneficiary society is 
declared to be a corporation organized or carried on for the benefit of its members, 
and shall have a lodge system, with ritualistic form of work and representative 
form of government, and may make provisions for the payment of benefits in case 
of disability and death, or of either, resulting from either disease, accident, or old 
age, of its members. In order to provide for the payment of benefits, the statute 
provided that the payment of death benefits shall only be paid to the families, 
heirs, blood relations, ascending or descending, wife, husband, father-in-law, mother- 
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in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, stepfather, 
stepmother, stepchildren, stepbrother, stepsister, children by legal adop- 
tion, parents by legal adoption, affianced wife, or affianced husband of the 
member, a person or persons upon whom the member is dependent, a person 
or persons dependent upon the member, or a trustee for the sole benefit of any 
person or persons within the above classes. Within the above restrictions each 
member shall have the right to designate his or her beneficiary or beneficiaries and, 
from time to time, have the same changed in accordance with the laws, rules, and 
regulations of the society, and no beneficiary shall have or obtain any vested interest 
in the said death benefits until the same has become due and payable upon the death 
of the member; provided that any society may, in and by its articles of incorpora- 
tion, laws, or regulations, limit the scope of beneficiaries within the above classes. 
And it is further contended by the petitioner the court has ordered that payment 
be made to one Jesus Bravo, who is not related to the deceased member or depend- 
ent upon the member. 

Our first observation is that the corporation in question was organized without 
adopting a lodge system or requiring that initiation of its members be in accord 
with certain ritualistic form of admission, There is nothing, so far as we can 
determine from the record, whith would indicate that Swift & Co. Employes 
Benefit Association was organized to carry on for the benefit of its members, 
under the statute called to our attention. 

This so-called Employes Benefit Association entered into an agreement with 
the Aitna Life Insurance Company, the defendant in this case, for the issuance 
of life insurance policies for the benefit of Swift & Co.’s employees who desired 
to make application for such insurance. The provisions of the trust agreement 
of the benefit association and those of the certificate of insurance issued to the 
deceased member in this case are largely alike, and the language would indicate 
that the insured had a right to designate a beneficiary or beneficiaries to whom the 
amount provided for in the certificate of insurance was to be paid upon the death 
of the member. However, the member in his lifetime had a right to change the 
beneficiary at any time, subject to the terms of the policy. 


As far as we have been able to determine from the rules of the benefit asso- 
ciation, as well as from the agreement with the insurance company, there is nothing 
which would indicate that the benefit association, acting for the benefit of its 
members, is subject to the provisions of the statute of our state entitled “Fraternal 
Beneficiary Societies.” The defendant entered into a contract with the benefit 
association, and the parties agreed upon the terms and the amount of insurance 
to be paid upon the death of the member and to whom. There is no restriction 
or limitation requiring the beneficiary named to come within a class as to relation- 
ship. 

We are unable to agree with the defendant intervening petitioner that Swift 
& Co. Employes Benefit Association was a nonprofit corporation, organized for 
the benefit of the employees and providing for payment of benefits to persons within 
a restricted class. A voluntary association for the benefit of employees of Swift 
& Co. could enter into a contract providing for the payment of benefits to a person 
or persons not blood relations of the deceased. We believe we have indicated 
our reason for this conclusion, and it is our opinion that the court acted clearly 
and was guided by the trust deed of the benefit association and the contract entered 
into with the insurance company, the defendant here. 


[3] Little has been said upon the subject by any of our courts of last resort, 
but we are of the opinion that the matter is controlled altogether by the contract 
between the parties, and, as we have already suggested, there is nothing in the con- 
tract which would indicate that the holder of a certificate is restricted by any 
provision in the contract in naming a beneficiary. In other words, we feel that 
there is no restriction controlling the subject except the provisions of the agreement 
and the contract, both of which instruments are set out in this opinion. The fact 
is that the deceased member in her lifetime undoubtedly had a right to change 
the beneficiary to whom the amount due upon her death should be paid, and the 
court properly entered the order that the last-named beneficiary is entitled to the 
amount provided for in the contract of insurance, and the judgment entered thereon 
directing the insurance company to pay the amount to this last-named beneficiary, 
Jesus Bravo, is affirmed. 
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Judgment affirmed. 
Denis E. Sullivan and Hall, JJ., concur. 


GUARDIAN LIFE INS. CO. OF AMERICA v. BARRY. No. 26931. 
Supreme Court of Indiana. Oct. 26, 1937. 
10 Northeastern Reporter (2d) 614. 
1. AMBIGUITY. 

Where there is ambiguity or doubt as to meaning of insurance contracts, the 
preparation of which was under the control of one of the parties, the construction 
least favorable to the party preparing contract is adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. STATUTORY PROVISIONS. 

Statute requiring life policies to contain incontestable clause, in case of doubt 
or amiguity, should not be construed against insurance company since statute is in 
derogation of company’s common-law right to freely contract with respect to time 
in which its policy should be contestable (Burns’ Ann.St.1933, § 39-801). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4. INCONTESTABILITY. 

A combination of life and disability policies is to be regarded as two distinct 
contracts, though contained in one instrument, and statutory provisions for an 
incontestability clause for life insurance policies is inapplicable to the disability 
insurance (Burns’ Ann.St.1933, § 39-801). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. CONTEST. 


The word “contest” as used in connection with statutory incontestability clause 
for life insurance policies should be given its usual and ordinary meaning where 
there is nothing to indicate that a different meaning was intended, and must be 
construed to refer to actions which would affect a rescission of the contract and 
not to defenses which would merely seek a construction of the contract with a 
view of determining the nature and extent of the risks covered (Burns’ Ann.St.1933, 
§ 39-801). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INCONTESTABILITY. 

Provision that policy should be incontestable after it had been in force for 
period of one year from date of issue except as to conditions relating to benefits 
in the event of total and permanent disability was not too inadequate to definitely 
disclose purpose of insurer to except all policy provisions relating to disability 
benefits from the incontestable clause and entitled insurer to contest liability for 
disability benefits on ground of fraud (Burns’ Ann.St.1933, § 39-801). 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Vanderburgh Circuit Court; John W. Spencer, Jr., Judge. 

Action by Wilbur E. Barry against the Guardian Life Insurance Company of 
America. From an adverse judgment, defendant appeals. 

Judgment reversed, with instructions. 

Transferred from Appellate Court under Burns’ Ann.St.1933, § 4-215. 

Superseding opinion of the Appellate Court in 6 N.E.(2d) 725. 

Hatfield, Roberts & Hatfield, Leo Warren, and Selwyn F. Husted, all of 
Evansville, for appellant. 

Craig & Mitchell and W. K. Denton, all of Evansville, for appellee. 

Fanster, Chief Justice. 


Appellee brought this action to recover benefits for total disability under a 
policy of insurance. Appellant, by its second and fourth paragraphs of answer, 
admitted the execution of a policy of insurance upon the life of appellee in the 
sum of $1,000, which included a provision for the payment of double indemnity 
in case of accidental death, and for the payment of $10 per month and a waiver of 
all premiums on the policy upon proof of, and during the continuance of, total 
disability. The answers allege that the policy was issued pursuant to an applica- 
tion which contains representations that were false respecting the health of 
appellee, which were material to the risk, and that, if the true facts as to the 
health of the applicant, at the time of the making of the application had been 
known, the company would not have issued the policy; that two vears and a few 
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months after the issuing of the policy the company discovered the true facts 
concerning appellee’s condition of health at the time of and prior to the appli- 
cation, and that the statements in the application were untrue; that upon said 
discovery the defendant notified the plaintiff that, because of the false answers 
in the application, the policy, with respect to total permanent disability benefits, was 
invalid; that the company repaid to appellee the severable amounts which had been 
paid under the contract for disability benefits, which he accepted and retains; that 
he had paid no premiums for such benefits since that date. Demurrers were 
sustained to these answers. In an additional answer the same facts are alleged, 
and in addition thereto it is alleged that appellee then, in writing, requested appellant 
to change the policy sued upon for a life policy-with double indemnity, but without 
disability benefits, to be effective as of the date of the original policy, and in the 
same amount, and for the same premium, as the old policy in respect to life and 
double indemnity benefits, which was done, and the original policy surrendered. 


The answers differ in their allegations concerning certain matters, which need not 
be noticed. 


Error is assigned upon the ruling upon the demurrers referred to. 


It appears that the demurrers were sustained upon the theory that the company 
had not attempted a rescission of the policy within two years, the statutory period 
after which a policy of life insurance is incontestable, and that the acceptance and 
retention of the premiums returned was no defense, even though appellee had failed 
to tender back the premiums. The statute then in force provided: “From and after 
July 1, 1909, no policy of life insurance shall be issued or delivered in this state or 
be issued by a life insurance company organized under the laws of this state, unless 
the same shall provide the following: * * * (3) That the policy * * * shall be 
incontestable after it shall have been in force during the lifetime of the insured for 
two (2) years from its date, except for nonpayment of premiums and except for 
violation of the conditions of the policy relating to naval anad military service in 
time of war.” Burns’ Ann.St.1933, § 39-801, section 9723, Baldwin’s Ind.St.1934. 
The policy provides that it “shall be incontestable after it has been in force during 
the lifetime of the Insured for a period of one year from its date of issue, except 
for non-payment of premium, and except as to provisions and conditions relating 
to benefits in the event of total and permanent disability and those granting 
additional insurance specifically against death from accident, and subject to the 
provisions of paragraph 16 concerning misstatement of age.” 


Two questions are presented. Does the statute make the policy incontestable 
in respect to the disability benefits, notwithstanding a clause in the policy expressly 
excepting the restrictions and provisions thereto applying? And, if the statute 
is not a barrier, is the language of the statute so ambiguous that there is no clear 
provision for the exception? 

Appellee contends that, in asmuch as the statute from which we have quoted 
is a part of an act which provides for the incorporation of life insurance com- 
panies and defines their powers, and such companies are by the act authorized to 
insert total permanent disability and double indemnity features in their contracts, 
it follows that the incontestability provision must have been intended to apply, 
not only to that part of the contract which affects life insurance, but also to that 
part which provides for disability benefits. But there are other statutes authorizing 
the organization of insurance companies. Burns’ Ann.St.1933, § 39-101 et seq. (sec- 
tion 9575 et seq. Baldwin’s Ind.St.1934), authorizes the organization of companies 
to issue policies of insurance upon “vessels, freight, money, goods and effects, 
on the life or health of any person” (Burns’ Ann.St.1933, § 39-120), and against 
loss by fire, et cetera. It would seem that it was the legislative intention to deal 
with all policies of life insurance rather than with the policies of life insurance 
companies organized under the particular statute. It will be noted that it provides 
that “no policy of life insurance shall be issued or delivered in this state or be 
issued by a life insurance company organized under the laws of this state, unless 
** * ”” Tt therefore was intended to apply to the contracts of foreign insurance 
companies which were not and could not have been organized under the statute 
of which the section is a part. Other statutes authorize the organization of 
companies and the issuance of contracts insuring against disability because of 
disease or accident, and there is no similar provision covering such contracts. It 
is therefore but reasonable to conclude that public interest was thought to require 
that policies upon the life of persons should be protected, and that no necessity was 
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seen for a like protection in the case of policies insuring against disability. The 
insurance contract in question is severable, and, while it insures the life of appellee, 
it insures him against permanent disability for a separate and distinct considera- 
tion. The risks assumed by the company and the consideration for this separate 
risk are distinct and severable and might have been written in different contracts. 
It is as though a company insured the life of an individual and insured his house 
against loss by fire in the same contract. 

[1-4] While it is true that, where there is ambiguity or doubt as to the meaning 
of insurance contracts, or other contracts, the preparation of which was under 
the control of one of the parties, the construction least favorable to the party 
preparing the contract is adopted, there is no rule or reason for a rule under which 
statutes affecting contracts should in case of doubt or ambiguity be construed against 
the insurance company. The statutes are not made by the company. The statute 
here in question contravenes the common-law right - the company to freely con- 
tract with respect to the time in which its policy shall be contestable. Statutes 
in derogation of the common law are strictly construed, and, where there is doubt, 
they will be construed as not changing the common-law rule. In all of the cases 
which have come to our attention, dealing with statutes of the character here 
involved, it has been held that a combination of life and disability policies 
is to be regarded as two distinct contracts, though contained in one instrument, and 
that statutory provisions for an incontestability clause for life insurance policies is 
inapplicable to the disability insurance. Greber v. Equitable Life Assurance Society 
(1934) 43 Ariz. 1, 28 P.(2d) 817; Pyramid Life Insurance Co. v. Selkirk (C.C.A. 
Thea 553; Love v. Prudential Insurance Co. (1934) 173 S.C. 433, 

In Federal Life Insurance Co. v. Zebec (C.C.A.1936) 82 F.(2d) 961, 963, an 
action to recover double indemnity for the death of the insured, the court con- 
sidered that the limitations in the policy concerning contestability applied only to life 
insurance under the Indiana statute and did not apply to the double indemnity 
provision. The court said: “The rider is ‘attached to and made a part of’ the 
life insurance policy and because it contains no disability benefits, but insures only 
against accidental death, it is a policy of life insurance, hence governed by the 
= of the Indiana statute as to incontestability and misrepresentation.” 
t will be noted that the court’s language is susceptible of being construed as 
holding that if there were disability benefits provided for in the policy it would 
not be a life insurance policy. But in any event, it seems clear that if the action 
had been for disability benefits, and not for death, the court would have held that 
the statute did not apply. The appellee cites many cases to sustain the contention 
that the policy sued on is a life insurance contract and that the statute applies 
to all of its provisions, including disability insurance. But they do not sustain 
the contention, All of the cases cited involve claims for death, and it is held 
that policies, the benefits of which are payable at death, are life insurance policies, 
notwithstanding the inclusion in the contract of provision for benefits for disability. 
None of the cases hold that, in an action for disability benefits, statutory provisions 
governing life policies apply, even though the contract includes life insurance 
provisions. 

In so far as it affects the questions here in issue, the policy provides that it 
shall be “incontestable after it has been in force during the lifetime of the insured 
for a period of one year from its date of issue * * * except as to provisions and 
conditions relating to benefits in the event of total and permanent disability. * * * ” 

Appellant contends that this provision is clear and unambiguous and that it 
may contest the validity of the policy because of fraud and false statements in the 
application, so far as its liability for benefits for total disability is concerned, 
as though those benefits had been contracted under a separate policy. Appellee 
contends that the clause does not except therefrom any action brought to recover 
total disability benefits, and does not give the company the right to contest an 
action brought for total permanent disability benefits, but that it only excepts 
from the operation of the incontestability clause the provisions and conditions 
relating to .total permanent disability benefits. He contends that the total per- 
manent disability conditions and provisions are found in clause 23 of the policy, 
which defines total disability, and that, under the clause, the company would 
be limited to the right to show that the insured was not totally and permanently 
disabled, or that the disability was not within the conditions provided for in the 
policy, but that it is not permitted to contest the validity of the policy itself 





Life] Guardian Life Ins. Co. of America v. Barry 225 


There is a recognized distinction between contesting the validity of a contract and 
defending against an action upon the contract upon the ground that a situation 
in which the defendant is liable has not arisen. Under our practice we are 
familiar with actions to contest wills and actions to construe wills. The first seeks 
to set aside and destroy the effect of a will because of incapacity of the testator 
at the time of its execution, or fraud, or undue influence, or the like, which 
affects the validity of the instrument at its inception. An action to construe a 
will concedes its validity, but questions the effect or meaning of the language. 
One who claims property by virtue of a will vesting ownership in him, subject 
to a condition, must show that the condition has been met, and one who resists 
his action contends that the condition has not been met, but in no sense do they 
contest the validity of the will. In the recent case of Werner v. State Life 
Insurance Co. of Indianapolis (Ind.App.1937) 6 N.E.(2d) 786, 790, the Appellate 
Court of Indiana quoted with approval the following language from Sanders v. 
Jefferson Standard Life Insurance Co. (C.C.A.1925) 10 F.(2d) 143: “A provision 
for incontestability does not have the effect of converting a promise to pay on the 
happening of a stated contingency into a promise to pay whether such contingency 
does or does not happen. It cannot properly be said that a party to an instrument 
contests it by raising the question whether under its terms a liability asserted by 
another party has or has not accrued. The maker of a promissory note payable 
one year after date would not contest it by resisting an attempt to enforce it before 
it was due. We are of opinion that within the meaning of the provision for 
incontestability, the insurer did not contest the policy by invoking the terms of 
the double indemnity provision, and that it was open to the insurer to deny the 
liability asserted on the ground that the contingency in which double indemnity 
was payable did not occur.” 

Appellee contends that the language of the policy is inadequate to definitely 
disclose a purpose on the part of the company to except all policy provisions 
relating to disability benefits from the incontestability clause. He leans heavily 
upon Ness v. Mutual Life Insurance Co. of New York (C.C.A.1934) 70 F.(2d) 59, 
and Stroehmann et al. v. Mutual Life Insurance Co. of New York (1937) 300 
U.S. 435, 57 S.Ct. 607, 609, 81 L.Ed. 732. Those cases involve an incontestability 
clause as follows: “Except for non-payment of premiums and except for the 
restrictions and provisions applying to the Double Indemnity and Disability 
Benefits as provided in Sections 1 and 3 respectively, this Policy shall be 
incontestable after one year from its date of issue.” The section 1 referred to 
related to double indemnity, and defines the injury to which the insurance applied, 
‘specified necessary proof, and optional modes of settlement. Section 3 defines 
total and permanent disability and states when benefits shall become effective, 
what they shall be, and when premiums will be waived. It also specified what 
shall be considered to be permanent disability, when proofs may be demanded, 
etc. It is said in the latter case: “Neither section 1 nor 3 contains anything 
relative to fraud in obtaining the policy or the effect of false statements in 
the application.” The Ness Case was decided upon the theory that, by including as 
excepted from the incontestability clause only sections 1 and 3 of the policy, 
a clear intention was indicated to exclude everything else from from the exception, 
and therefore that the policy could only be contested upon some grounds found 
in sections 1 and 3 of the policy. It is apparently recognized that the provisions 
of sections 1 and 3 deal merely with definitions of, and limitations upon, the 
coverage or risk, and not with matters which might be involved in a defense 
which questions the validity of the policy. But it is pointed out that there is 
some apparent confusion in the authorities as to whether defenses based upon 
contentions concerning the limitation of coverage or risk are precluded by a 
contestability clause, and apparently, for the purpose of giving some meaning to 
the exception, it is concluded that, since the exception covers nothing but the 
provisions of sections 1 and 3, it was inserted as a bar to the construction of the 
policy which would prevent a contest as to the extent of the coverage. It will 
be noted that the opinion in the Stroehmann Case is put squarely upon the 
ground that the meaning of the clause is doubtful. This could only be so if 
the court doubted the view expressed in the Ness Case concerning the purpose 
for which the clause was inserted. A doubt of that view would seem to concede 
the possibility that the clause was intended as a reservation of the right to 
contest the validity of the policy. It is pointed out that some policies undertake 
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to make exceptions by words more precise than those under consideration, and 
that opinions in cases arising upon such policies must be appraised accordingly, 
The opinions therefore go no further than to construe the limited exception 
to incontestability that was before them. 


In Pyramid Life Insurance Co, y. Selkirk, supra, the Circuit Court of Appeals, 
Fifth Circuit, had under consideration a suit in equity brought by the insurance 
company for the cancellation of the disability benefit provision of a “combination 
policy of life and disability insurance,” upon the ground of fraudulent concealment 
and misrepresentation of material facts concerning the health of the insured in 
the application and in an application for reinstatement. The _ incontestability 
clause in the policy was, 80 F.(2d) page 553: “This policy shall be incontestable 
after one year from date of issue, except for the non-payment of premiums or 
violation of its terms as to military or naval service in time of war, and except 
as to provisions and conditions relating to disability benefits and those granting 
additional insurance specifically against death by accident, if any.” It will be 
noticed that the language, “except as to provisions and conditions relating to 
disability benefits,” is identical in effect with the language in the policy under 
consideration, which is “except as to provisions and conditions relating to benefits 
in the event of total and permanent disability.” The District Judge held that the 
exception in the incontestability clause was merely to preserve to the insurer 
defenses arising out of the provisions and conditions specifically enumerated in a 
rider to the policy, which did not include fraud or misrepresentation in the procure- 
ment of the policy, and that upon all other grounds, including fraud, the insurer 
was precluded, and a contest barred, after a year. It appears that the holding 
of the trial judge was in all substantial respects identical with the contention of 
appellee, and apparently with the holding of the trial judge in the case at bar. It 
is said in the opinion (page 554) that the expression, “provisions and conditions 
relating to disability benefits,” embraces all matters relating to liability for such 
benefits; those which create the right to receive them, as well as those which 
will defeat the right, and that, “when the terms ‘provisions’ and ‘conditions’ are 
combined, nothing else relating to liability for disability benefits remains to be 
referred to;” that “one of the ‘provisions’ relating to disability benefits is the 
promise of the insurer to pay them, made in reliance upon the insured’s application 
which forms a part of the policy and in which the false representations are alleged 
to have been originally made. The ‘provision’ containing this promise is excluded 
from the protection of the incontestability clause and leaves such promise open to 
rescission for fraud in its procurement.” It is pointed out that the decision in the 
Ness Case, which was relied upon, rests upon an entirely different clause, which 
expressly limited the exception, and that the difference clearly distinguished the 
situation from that presented in the Ness Case. The opinion continues (page 
554): “Greber v. Equitable Life Assur. Soc., supra, was distinguished in the Ness 
Case on the ground that the incontestable clause in the former ‘is very different’ 
from that in the latter, which clearly it is. But the Greber exception is substantially 
the same as that here involved. It reads: ‘Except as to the provisions relating 
to disability and double indemnity.’ ” 

[5, 6] In Scales v. Jefferson Standard Life Insurance Co. (1927) 155 Tenn. 412, 
295 S.W. 58, 55 A.L.R. 537, it is pointed out that there is a distinction between 
facts which would warrant a rescission of the contract and facts which would 
show that the case was not within the risk covered by the contract, and that the 
incontestability clause relates to the former. Such a construction conforms to the 
general understanding and the normal meaning of the language used. In the 
policies in the Ness and Stroehmann Cases there is a basis in the limited language 
of the exception for a doubt as to whether there was an intention to reserve the 
right to attack the policy for fraud or misrepresentation. There is no such basis 
here, and, since the exception deals with the right to contest the policy, and since 
the word “contest” should be given its usual and ordinary meaning where there 
is nothing to indicate that a different meaning was intended, it must be concluded 
that it was intended to refer to actions which would affect a rescission of the 
contract, and not to defenses which would merely seek a construction of the 
contract with a view of determining the nature and extent of the risks covered. 

The conclusion reached requires the reversal of the cause for error of the 
court in sustaining demurrers to the second and fourth paragraphs of answer. 
Subsequent rulings would naturally follow the theory of the court in ruling 
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upon the demurrers, and the other errors sought to be presented seem to involve 
the questions already discussed. 

Judgment reversed, with instructions to set aside the verdict of the jury and 
the ruling on the demurrers to appellant’s answers, and to overrule the demurrers 
to the second and fourth paragraphs of answer, and for further proceedings not 
inconsistent herewith. 


COLOVOS’ ADM’R et al. v. GOUVAS et al. 
Court of Appeals of Kentucky. June 25, 1937. 
Rehearing Denied Oct. 15, 1937. 
108 Southwestern Reporter (2d) 820. 
6. PROOF OF DEATH. 

Under life policies containing provisions that amount of policies should be 
paid to beneficiary on proof of prior death of insured and that if beneficiary 
should die before insured, interest should vest in insured, proceeds of policies 
were payable to administrator of insured’s estate rather than to administrator 
cf beneficiary’s estate, where insured and beneficiary died in common disaster, 
since beneficiary had merely contingent right of expectancy. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

7. VESTED INTEREST. 

Under endowment policy having indorsement that right to change beneficiary 
was not reserved, proceeds of policy were payable to administrator of insured’s 
estate, rather than to administrator of beneficiary’s estate, where insured and 
beneficiary died in common disaster, since beneficiary’s vested interest was not 
indefeasible right which could not be defeated by happening of contingency. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Appeal from Circuit Court, Warren County. 

Suit by the Bowling Green Trust Company, as administrator of the estates 
ct Carmella Colovos and others, against Mary Gouvas and others. From an 
adverse judgment, the administrator appeals, and Mary Gouvas and others 
cross-appeal. 

Affirmed. 

B. S. Huntsman, of Bowling Green, for appellants. 

Laurence B. Finn, and Rodes & Willock, all of Bowling Green, for appellees. 


BOUCHARD v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Judicial Court of Maine. Oct. 11, 1937. 


194 Atlantic Reporter 405. 
1, ACCIDENT. 

In action on life policy to recover additional indemnity because of alleged 
accidental death of insured, beneficiary had burden to show that death resulted 
from one or more of the causes enumerated in additional indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

2. PROXIMATE CAUSE. 

In action to recover additional indemnity under life policy for death occur- 
ring as result, directly and independently of all other causes, of bodily injuries 
effected solely through external, violent, and accidental means, question of 
proximate cause of death is not determinative of right to recover. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. ACCIDENTAL MEANS. 

An insured’s death resulting from suffocation after having engaged in alter- 
cation in which blows were exchanged, caused by inability of insured’s heart to 
function properly due to disease, did not occur as result, directly and independ- 
ently of all other causes, of bodily injuries effected “solely through accidental 
means,” even if death was accidental and blows were proximate cause of death, 
and hence there could be no recovery of additional indemnity under life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. DISEASE. 

_ _ Under life policy denying additional indemnity if death results directly or 
indirectly from bodily or mental infirmity or disease in any form, additional 
lidemnity is not recoverable for accidental death attributable to disease not 
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occasioned by accident, even though accident is the active, efficient, procuring 
cause of death. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Report from Superior Court, Penobscot County. 

Action by Clara E. Bouchard against the Prudential Insurance Company of 
America, On report. 

Judgment for defendant. 

Argued before Dunn, C. J., and Sturgis, Barnes, Thaxter, Hudson, and 
Manser, JJ. 

Stanley Needham, of Old Town, and John Needham, or Orono, for plaintiff. 

James E. Mitchell, of Bangor, for defendant. 

Hupson, Justice. 

_ On report. The plaintiff, widow of the insured, J. Peter Bouchard, and bene- 
ficiary under a policy of insurance issued to him by the defendant company on 
November 5, 1926, sues in assumpsit to recover additional indemnity on account 
of his alleged accidental death. 

The facts, undisputed, may be stated briefly: Mr. Bouchard ran a restaurant 
in Orono. One Burton, somewhat under the influence of liquor and making 
some disturbance while therein, he gently ejected. An altercation followed just 
outside the door. Blows were exchanged. The proprietor returned to the restau- 
rant very pale, in pain, and physically exhausted. Taken almost immediately to 
a doctor’s office, he died in the waiting room before receiving treatment. 


{1] The burden of proof is upon the plaintiff to show that the death resulted 
from one or more of the causes enumerated by the terms of the contract as 
establishing liability of the defendant. Leland v. Order of United Commercial 
Travelers of America, 233 Mass. 558, 565, 124 N.E. 517, 520. 

The pertinent language of the policy provides for payment of additional 
indemnity “upon receipt of due proof that the death of the insured occurred 
*** as a result, directly and independently of all other causes, of bodily injuries, 
effected solely through external, violent and accidental means, * * * "; and denies 
it, if death results “directly or indirectly from bodily or mental infirmity or dis- 
ease in any form.” 

The language quoted constituted the promise of the defendant. It must do 
what it promised to do and no more. 

Liability is denied on two grounds; the first contention being that the death 
did not occur as a result of bodily injuries effected through accidental means; 
and the second, that, if so, it did not occur as a result directly and independently 
of all other causes, of bodily injuries effected solely through accidental means. 

The first contention need not be considered, for, assuming without deciding 
that the death was due to accidental means, the sustaining of the second, as we 
must, defeats recovery. 

{2, 3] The defendant introduced no evidence, satisfied to have the case deter- 
mined upon the plaintiff’s testimony. Two reputable physicians, one an acknowl- 
edged expert and the other a general practitioner, both having participated in 
an autopsy performed the day following the death, testified as to its cause. 
The expert (and with him the general practitioner agreed) said that it was due 
to “cardiac failure—heart failure; congestive heart failure * * * brought on by 
a combination of causes. * * *” The autopsy disclosed fatty degeneration 0 
the heart and an advanced case of arteriosclerosis, the coronary arteries being 
badly sclerosed with some calcareous deposits. In answer to the question 
whether “the death was brought about by the sudden strenuous exertion on top 
of the weakened heart condition,” the doctor replied: “Yes, sir. That is my 
opinion.” He said: “It needed the extra exertion and extra load and excitement 
too; it took the combination of the two to produce the results.” He explained: 
“The heart is called upon to do more work than it was capable of doing, that is, 
due to a diseased condition. First, the circulatory system slows down. * * * 
Of course, when it slows down, one side of the heart carries blood through the 
body and the other side carries the blood through the lungs; if the left side of 
the heart, which carries the blood through the body, can not carry on that func- 
tion and take the blood from the lungs, the blood backs up in the lungs and you 
get practically a drowning in their own blood, so to speak; the lungs just fill 
right up. * * * As soon as the circulation slows down, clots are likely to form; 
clots usually form; and clots were found in both sides of this man’s heart.” 
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Suffocation took place because the heart, due to disease, was unable to func- 
tion properly. Its condition alone probably would not have caused his death on 
that day, nor would the blows alone, but both acting in concert killed him. The 

laintiff’s own witnesses so testified and there was no evidence to the contrary. 
The contract expressly denied liability for a death so caused, though accidental. 

It is argued by plaintiff’s counsel that the encounter was the proximate 
cause; but in this action, founded on this specific promise, it is not a question 
what was the proximate cause of the deceased’s death. The contract itself 
clearly creates liability only when the death results from bodily injuries effected 
solely through accidental means. 

Quite true it is that very often different forces and conditions concur in pro- 
ducing a result and that it is not necessary to go farther back in the line of 
causation than to find the active, efficient, procuring cause known in law as the 
proximate cause. In the instant case, the blows might well be said to be the 
proximate cause; but, nevertheless, that does not permit recovery under the 
language of this policy, that cause, although proximate, being accompanied by 
another contributing cause, the diseased heart. 

In Commercial Travelers’ Mutual Accident Ass’n of America v. Fulton (C. 
C.A.) 79 F. 423, 430, the court said: 

“As was said before, under this policy, and upon the facts in proof, there 
was no question of proximate or remote cause, but only whether there were two 
co-operating causes, or only a sole cause.” Also, see Crandall y. Continental 
Casualty Co., 179 IlLApp. 330, 345. 

To the same effect is Carr v. Pacific Mutual Life Ins. Co., 100 Mo.App. 602, 
75 S.W. 180, 182, in which the court said: 

“But the question presented under the terms of the policy is not whether 
the plaintiff’s sickness was the proximate and immediate cause of his injury, 
but whether the injury was directly or indirectly caused by his disease. * * * 
It is contended by respondent that such a construction would practically nullify 
an accident policy, besides being contrary to all reason, There is some force 
in this position, but what are the courts to do in such cases? We can only con- 
strue the contract as we find it. The parties had a right to so contract, as 
there is no law prohibiting such, and it does not appear to be ultra vires. Until 
the Legislature places a limit upon the right of life insurance companies to 
make contracts limiting their liability to the minimum the courts are bound to 
recognize them as they find them.” 

{4} So, when the death is attributable directly or indirectly to “disease in 
any form” not occasioned by the accident, recovery may not be had on a policy 
containing this particular promise, even though the accident is the active, effi- 
cient, procuring cause. 

McGlinchy et al. v. Fidelity & Casualty Co., 80 Me. 251, 14 A. 13, 6 Am.St. 
Rep. 190, is relied upon, but it is clearly inapplicable, for it does not appear 
therein that there was any pre-existing disease that in combination with the 
accident caused the death. Again, while the policy in that case stipulated that 
it must be proved that the death was caused “by bodily injuries effected through 
external, violent and accidental means,” it did not contain the very limitative 
language of this policy, viz., “directly and independently of all other causes of 
bodily injuries, effected solely through * * * accidental means” and the addi- 
tional words in the proviso, viz., “directly or indirectly from bodily or mental 
infirmity or disease in any form.” 

_ The other Maine case cited by plaintiff's counsel, Thompson v. Columbian 
National Life Insurance Co., 114 Me. 1, 95 A, 229, likewise is distinguishable, for 
in it the accident was the cause of the disease that resulted in death. 

We have found no apt Maine decision, but other courts, both state and fed- 

eral, have dealt with the point in issue. In Leland v. United Commercial Travel- 
ers of America, supra, Chief Justice Rugg, having cited the case of Freeman v. 
Mercantile Mutual Accident Ass’n, 156 Mass. 351, 30 N.E. 1013, 17 L.R.A. 753, 
and other cases, said: 
_ “The application of that principle of law to the case at bar is that, if the 
insured was suffering from a disease, which was accelerated and aggravated by 
the accident so as to be a cause co-operating with it to produce the fatal end, 
then there can be no recovery.” 

[It was there held that there could be no recovery because the deceased was 
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aerne from disease which actively co-operated with the fall in causing his 
eath. 

In Stanton v. Travelers Insurance Co., 83 Conn. 708, 78 A. 317, 318, 34 L.R.A. 
(N.S.) 445, the Connecticut court stated: 

“The consensus of opinion is that, if an injury and an existing bodily dis- 
ease or infirmity concur and co-operate to that end, no liability exists. If, how- 
ever, the disease results from the injury, the company is liable, though both 
‘co-operate in causing death. * * * And even in cases where the insured is 
afflicted at the time of the accident with some bodily disease, if the accidental 
injury be of such a nature as to cause death solely and independently of the 
disease, liability exists.” 

Also see Thomas v. Fidelity & Casualty Co. of New York, 106 Md. 299, 67 
A. 259; Modern Woodmen Accident Ass’n vy. Shryock, 54 Neb. 250, 74 N.W. 
607, 39 L.R.A. 826; Preferred Accident Insurance Co. v. Patterson (C.C.A.) 213 F. 
595; Runyon v. Commonwealth Casualty Co., 109 N.J.Law 238, 160 A. 402; Phillips 
v. Travelers Insurance Co. of Hartford, Conn., 288 Mo. 175, 231 S.W. 947; Ver- 
non v. Iowa State Traveling Men’s Ass’n, 158 Iowa 597, 138 N.W. 696; Fetter et al. 
v. Fidelity & Casualty Co. of New York, 174 Mo. 256, 73 S.W. 592, 61 L.R.A. 459, 
97 Am.St.Rep. 560. 

Penn v. Standard Life Insurance Co., 160 S.C. 399, 76 S.E. 262, 263, 42 
I..R.A.(N.S.) 597, is a leading case. The court deduces from the decided cases 
three rules, viz.: 

(1) “When an accident caused a diseased condition, which together with the 
accident resulted in the injury or death complained of, the accident alone is to 
be considered the cause of the injury or death.” 

(2) “When at the time of the accident the insured was suffering from some 
disease, but the disease had no causal connection with the injury or death result- 
ing from the accident, the accident is to be considered as the sole cause.” 

(3) “When at the time of the accident there was an existing disease, which, 
co-operating with the accident, resulted in the injury or death, the accident can- 
not be considered as the sole cause or as the cause independent of all other 
causes.” 

The case at bar comes clearly within the third rule. 

The insured contracted for a limited coverage. The plaintiff’s claim is not 
within it. 

Liability not having been established, the entry, as stipulated in the report, 
must be, 

Judgment for defendant. 


UNITED MUT. LIFE INS. CO v. WARD et al. No. 31429. 
Supreme Court of Minnesota. Oct. 15, 1937. 
275 Northwestern Reporter 422. 
1, FRATERNAL INSURANCE. 

An assumption by insurance company of insurance business of fraternal society 
under contract binding all parties to terms of society’s benefit certificates did not 
change certificates to contracts of ordinary insurance. 

(For other cases, see Insurance, Dec. Dig. § 699.) 

2. STATUTORY PROVISION. 

The statute relating to fraternal insurance is a complete code regulating and 
governing fraternal beneficiary associations and their contracts. for insurance 
(Mason’s Minn.$t.1927, § 3446 et seq., as amended). 

(For other cases, see Insurance, Dec. Dig. § 689.) 

3. BENEFICIARY. 

The payment of death benefits under fraternal insurance certificate can be made 
only to one within statutory class of eligible beneficiaries at time of member’s 
death (Mason’s Minn.St.1927, $§ 3446, 3452.) 

(For other cases, see Insurance, Dec. Dig. § 793.) 

4. DIVORCE. 7 

A divorced wife of insured member of fraternal society was not a “wife” 
within statute or provisions of fraternal insurance certificate and was not entitled 
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to death benefits as assignee of beneficiary named in certificate (Masons’ Minn.St. 
1927, §§ 3446, 3452). 

(For other cases, see Insurance, Dec. Dig. § 793.) 
5. RIGHT OF CREDITOR. 

The statute barring creditors of member of fraternal society from receiving 
payment of death benefits on death of member surviving his beneficiary without 
naming another beneficiary cannot be waived so as to permit payment of death 
benefits in violation of its provisions (Mason’s Minn.St.1927, § 3465). 

(For other cases, see Insurance, Dec. Dig. § 797.) 

6. PLEDGE. 

A fraternal society member’s son, as pledgee of insurance certificate pledged by 
member as security for indebtedness and for premiums on certificate to be paid by 
son, was barred from recovering death benefits by statute prohibiting their appro- 
priation for payment of debts of member (Mason’s Minn.St.1927, § 3465). 

(For other cases, see Insurance, Dec. Dig. § 797.) 

7. PRIVILEGE. 

That fraternal society member’s son, who was pledgee of fraternal insurance 
certificate, was eligible under statute to be named beneficiary, did not remove him 
from bar of statute prohibiting appropriation of death benefits for payment of 
member’s debts (Mason’s Minn.St.1927, § 3465). 

(For other cases, see Insurance, Dec. Dig. § 797.) 

8 LIEN. 

\ former wife and a son of member of fraternal society, by advancing money 
to pay premiums upon fraternal insurance certificate, did not thereby acquire 
equitable lien on proceeds of certificate. 

(For other cases, see Insurance, Dec. Dig. § 797.) 

9. WAIVER. 

The insurer’s payment of death benefits under fraternal insurance certificate 
into court to permit adverse claimants to litigate their claims did not operate as 
waiver of provisions oi statutes and certificate rendering assignment and pledge 


of certificate unenforceable in favor of insured member’s former wife and son 
(Mason’s Minn.St.1927, §§ 3446, 3452, 3465). 
(For other cases, see Insurance, Dec. Dig. § 797.) 
Syllabus by the Court. 

1. Assumption by an insurance company of the obligations of a_ benefit 
certificate issued by a fraternal society does not change the contract from one of 
fraternal insurance to one of ordinary insurance. 

2. A divorced wife of an insured member cannot recover death benefits as 
assignee of the beneficiary named in a fraternal insurance certificate. 

3. A pledge of a fraternal insurance certificate by the insured member to 
secure payment of a debt owing by the member to the pledgee is unenforceable 
under Mason’s Minn.St.1927, § 3465, which prohibits the appropriation of death 
benefits by operation of law to pay a debt of the member. 

4+. A pledge otherwise unenforceable is not rendered valid because the pledgee 
was eligible to be named beneficiary in the certificate. 

5. One who pays premiums by which a certificate of fraternal insurance is 
kept in force does not acquire therehy an equitable lien on the proceeds of the 
certificate. 

6. Payment of death benefits into court by the insurer to permit adverse 
claimants to litigate their claims to the fund does not operate as a waiver of 
the provisions of the statutes and certificate which render assignment and pledge 
of the certificate unenforceable. 

\ppeal from District Court, Blue Earth County; Harry, A. Johnson, Judge. 

Suit by the United Mutual Life Insurance Company against Lillian Ward, 
Mary J. Smith, and others. Findings for defendant Reuben M. Ward. From 
an order denying a new trial, defendant Mary J. Smith appealed. 

Reversed, with directions. 

Wilson & Wilson, of Mankato, and Leo J. Seifert. of Fairmont, for appellant 

Charlotte Farrish, of Mankato, for respondent Reuben M. Ward. 

™. A. Tohnson, of Mankato, for respondent Lillian Ward. 

Pfau & Pfau, of Mankato, for respondent United Mut. Life Ins. Co. 
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SMITH v. METROPOLITAN LIFE INS. CO. No. 24085. 
St. Louis Court of Appeals. Missouri. Oct. 5, 1937. 
Rehearing Denied Oct. 19, 1937. 
108 Southwestern Reporter (2d) 995. 
2. CANCELLATION. 

Evidence that insured, although in failing health, was able to and did work at 
his usual employment with lead company for more than two months after cancella- 
tion of group policy, and that he worked overtime both before and after date of 
cancellation, was insufficient proof of total and permanent disability during life 
of policy to justify recovery of total and permanent disability benefits under policy 
covering disability preventing insured from engaging in any work for compensation 
or profit. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. PROOF OF DISABILITY. 

In suit tor total and permanent disability benefits under group policy, insured 
had burden of proving that total and permanent disability existed on or before 
date on which policy was canceled. 

(For other cases, see Insurance, Dec. Dig. § 646]6].) 

4. TOTAL DISABILITY. 

‘To establish “total disability,” proof need not show that insured was abso- 
lutely inert and helpless during life of policy, but he will be held to be totally 
disabled if by reason of his injury or disease he is unable to perform in usual and 
customary way substantially all material acts of any occupation, business, or profes- 
sion that he would be able to engage in but for his disabling infirmity. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. OCCUPATION. 

That insured did perform duties of his occupation for a time does not in 
itself as matter of law defeat claim for total disability if it may be reasonably 
inferred from evidence that he did work only by supreme, extraordinary, and pain- 
ful effort at risk of endangering his health or life, when common prudence would 
require person in his condition to desist from so doing. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8 CONSTRUCTION. 

A reviewing court has no authority to change insurance contract made by par- 
ties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

On Motion for Rehearing. 
9, EVIDENCE. 

In determining whether insured was entitled to total and permanent disability 
benefits under group policy, court could not disregard complete lack of evidence 
showing either directly or by reasonable inference that insured was totally and 
permanently disabled during period covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, St. Francois County; Taylor Smith, Judge. 

“Not to be published in State Reports.” 

Suit by George W. Smith against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. 

Fordyce, White, Mayne & Williams, of St. Louis, and Oliver & Oliver, of Cape 
Girardeau (Harry Cole Bates of New York City, of counsel), for appellant. 

W. A. Brookshire, of Farmington, for respondent. 

McCuLten, Judge. 

This is a suit on a group policy of insurance issued by appellant, hereinafter 
called defendant, to the St. Joseph Lead Company for the benefit of its employees. 
Respondent, hereinafter called plaintiff, was an employee of the St. Joseph Lead 
Company and seeks to recover total and permanent disability benefits provided for 
in the policy. A trial before the court and a jury resulted in a verdict and judg- 
= a plaintiff in the sum of $1,068.88. Defendant brings the case to this court 

Vv appeal. 
The policy provides that upon receipt by defendant of due proof that any 
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employee, while insured thereunder and prior to his sixtieth birthday, has become 
totally and permanently disabled as the result of bodily injury or disease so as 
to be prevented thereby from engaging in any occupation or performing any work 
for compensation or profit, the defendant company will waive the payment of 
further premiums as to such employee and six months after receipt of such proof 
will commence to pay, in lieu of payment of insurance at his death, monthly install- 
ments as provided in the policy, to the said employee or to a person designated 
by him for such purpose. 

[1] Defendant contends that the court erred in refusing to give its instructions 
in the nature of demurrers to the evidence at the close of plaintiff’s case and 
at the close of the whole case. This assignment of error requires us to review 
the evidence. 

|2] F. M. Klepsattle, who was in charge of the insurance records as an 
employee of the Lead Company, was called as a witness for plaintiff. He produced 
the policy of insurance sued on and testified that it was in force and effect up to 
March 31, 1932, on which date it was discontinued; that plaintiff was insured 
under this group policy in the sum of $3,000; that plaintiff was actively employed 
up to June 4, 1932, but that he did not work after that date; that plaintiff worked 
approximately the same amount of time that the plant was operating; that, accord- 
ing to the earnings of plaintiff in some weeks, he had worked some overtime; 
that plaintiff usually earned $16.80 a week, which was six days at $2.80 per day; 
that plaintiff earned a little more than $16.80 per week in the month of April, 
1932; that at the time plaintiff left the plant was operating every other week and 
had been for about nine months; that the policy lapsed and was not in force 
after March 31, 1932. 

Plaintiff testified that he was 47 years old; that he worked for the St. Joseph 
Lead Company for about 16 years, being last employed by that company in June, 
1932. That before he quit in June, 1932, he was doing such work as cleaning, dust- 
ing trash bins, dumping coal, and all kinds of dirty work. That he had been work- 
ing in the yard of the company 6 or 7 years since about 1927. That prior to that 
he had been loading cars underground for about 8 years. Before he went to work 
for the Lead Company, he was a farmer. That he had not done any work since 
the early part of 1932, for the reason that he was not able to do so. That in 
March, 1932, before he quit work in June of that year, he always had a hurting 
under his left shoulder blade and through the lungs. That he had dizzy spells 
and his legs ached and swelled. That he had quite a bit of trouble with his heart 
and would have straining and strangling spells at night after working throughout 
the day. That he sustained a rupture about the 15th of May, 1931, that gave him 
trouble from that time on. That along about 1928 or 1929 his arms commenced 
“going to the bad” on him. That they got weak and had no strength up to the 
elbows, and later he couldn’t raise them at all. That in February and March, 1932, 
he was supposed to be doing work on the yard for the company but he “couldn't 
lift a load up like a man would.” That when he stooped down he had dizzy 
spells and had been having them for about 3 years prior to March, 1932, and 
they were getting worse. Ever since about 1927 or 1928 he had pains in his chest 
and under his left shoulder. That he had a severe spell and for about 27 days 
was off from work. That it left a sore pain under his left shoulder blade. For 
3 or 4 years before March, 1932, he had been having shortness of breath and still 
has a pain under his left shoulder and in his chest. That it is getting worse. His 
tupture is worse. That he had no strength in his arms and hands. He cannot 
grip anything. That he is still bothered with dizzy spells. 

Plaintiff testified that at the time of the trial he weighed 138 pounds. That 
when he went to work for the company he weighed 160 pounds. That he noticed 
his weight began to decrease 5 or 6 years prior to the trial. That during the month 
of March, 1932, he would just play out when he worked, was restless all through 
the night after being on duty during the day. He couldn’t rest. That in June, 1932, 
he had typhoid fever. That in May, 1932, he was run down and didn’t feel like 
working, yet stayed on the job thinking he would eet better. That began before 
March, 1932. That when he stooped down he would have to put his hands on his 
knees to raise up. That he went to Dr. Turley sometimes once or twice a week 
to get medicine. The doctor didn’t tell him what was the matter but the doctor 
knew he was in misery. That his hearing had been bad for 5 years and his eye- 
sight had been bad for about 4 years. That he worked part of the time when 
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the plant was running, part of the time he wasn’t able to work. The last he worked 
was one or two days in the first week of June, 1932, and he quit just a day or two 
before he took typhoid fever. 

It appears from the evidence that plaintiff first employed a firm of lawyers 
in St. Louis in connection with his claim tor disability benefits and that he furnished 
those lawyers with information upon blank forms claiming that he was totally 
and permanently disabled, and that in the fall of 1932 Dr. Hensley of Herculaneum, 
Mo., notified plaintiff that the insurance company had requested an examination. 
In response to that request plaintiff went to Herculaneum for such examination by 
Dr, Hensley. 

Phil Long, called as a witness for plaintiff, testified he had been shift foreman 
for the St. Joseph Lead Company for about 4 years; that plaintiff worked under 
his supervision loading cars; that when plaintiff first commenced to work for him 
he considered plaintiff an A No. 1 shoveler; that later plaintiff became sluggish 
and began to slow down: that since 1926 he had seen plaintiff sometimes once a 
week, sometimes twice a week; that he would see plaintiff moping along “like 
some fellow that was sick—no ambition to get around”; that plaintiff didn’t look 
like he did when he was in the mines with the witness. 

Cashius De Vault testified as a witness for plaintiff that he worked with plain- 
tiff underground for the St. Joseph Lead Company in about 1925 or 1926; that, 
when he first worked with plaintiff, plaintiff was a good stout little man, “then later 
on he began to weaken down. He wasn’t near the man he was when he first started 
working there. He began to complain about pains hurting him and he was failing 
in weight all the time.” 

Mrs. Artie Smith, plaintiff’s sister-in-law, testified she had known plaintiff 
about 25 years; that she visited plaintiff in his home frequently before March, 1932; 
that she would nurse him, wait on him, and help his wife take care of him; that in 
1931 plaintiff was down: that he took smothering spells “and we would have to 
work with him and be with him all the time”; that plaintiff complained of pains 
in his back, under his left side and shoulder and in his chest; that witness was 
present in February, 1932, when plaintiff had a smothering spell; that plaintiff had 
been sick a good deal and in 1929 he had a spell of smothering, but he went on 
with his work whenever he got up: that he worked every other week along in 
1931 and 1932. 

Henry Ames, called as a witness for plaintiff, testified that he lived about 
a quarter of a mile from plaintiff but had never worked with him; that in March 
and February, 1932, he would probably see plaintiff two or three times a week 
going to work; that he had seen plaintiff go to work a number of times and lots 
of times he didn’t see him go to work. Plaintiff would be taken down sick and 
there was nobody to haul him ice and they would send word for witness. That was 
in 1928 and 1929. ; 

William Politte, called as a witness for plaintiff, testified he had known plaintiff 
7 or 8 years: worked on the yard with him in 1928. The witness quit working 
for the Lead Company in 1931. That he saw plaintiff almost every day until he 
quit, but didn’t know what ailed plaintiff. 

Dr. Lee Turley testified as a witness for plaintiff that he knew plaintiff for 
30 vears or more and was his family physician; that he made a physical examination 
of plaintiff on June 6, 1932, found he had typhoid fever, nothing else; that plaintiff 
complained of lots of aching; that he saw plaintiff regularly from June 6th until 
the 25th of July, 1932; that prior to that period plaintiff would come to his office 
complaining and get medicine. The witness did not have any record of the dates 
of such visits. Dr. Turley further testified that he examined plaintiff 2 days 
before the trial and found plaintiff was suffering with a leaky heart and lung 
trouble; that he was coughing quite a bit, had shortness of breath, soreness of 
the liver and stomach: that plaintiff could not do manual labor or physical exertion 
on account of paresis and his heart condition; that in the opinion of witness plain- 
tiff couldn’t work; that plaintiff's condition as described by him is permanent. | The 
doctor further testified that, when plaintiff was in bed with typhoid fever, witness 
noticed that plaintiff had what he called a “wrist drop”; that the witness did not 
know any other cause for the wrist drop except lead poisoning; that it comes on 
gradually. 

Dr. T. A. Son testified on behalf of plaintiff that he saw plaintiff on July 
7, 1932, in consultation with Dr. Turley; that he examined plaintiff and found 
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he was suffering from typhoid fever, almost in a state of delirium; that when 
plaintiff was called upon to straighten out his arm his hand would drop, showing 
he had a wrist drop of the right hand, showing a paralytic condition of the muscles 
in the wrist and fingers. The doctor testified that he knew of but one thing that 
produces wrist drop and that is poison from lead. The witness examined plaintiff 
the day before the trial and found plaintiff had a leaky heart with blood pressure 
below normal, and gave it as his opinion that manual labor or physical exertion 
would be detrimental and dangerous to plaintiff because of his heart condition, 
and that such conditions, in his opinion, are permanent. 

L. E. Orten, chief clerk and assistant employment manager of the St. Joseph 
Lead Company, testified on behalf of defendant that plaintiff worked for the Lead 
Company during the months of April and May and the first few days in June 
of 1932; that he made no complaint whatever of not being able to do his work; 
that he made no complaint of any kind during the 7 years he worked there that 
witness remembered; that, so far as witness knew, plaintiff’s work was satisfactory 
in every respect; that he knew nothing of plaintiff having a wrist drop or a weak 
heart. 

Gordon Aubuchon, a foreman on yard work of the St. Joseph Lead Company, 
testified on behalf of defendant that he was foreman on the yard work at least 2 
years while plaintiff was there: that plaintiff did his work satisfactorily up to 
the last day he worked and made no complaint. 

Defendant insists that plaintiff did not prove that he was totally and_per- 
manently disabled during the life of the policy. A careful review of the evidence 
which we have fully set forth leads inevitably to the conclusion that defendant’s 
contention must be sustained. 

It is not disputed that the policy sued on, and which contained provisions for 
total and permanent disability, was canceled on March 31, 1932, and another policy 
was issued by defendant to the Lead Company in its place. The second policy 
referred to, however, did not contain provisions for total and permanent disability 
and is not the policy sued on in this case. 

{3] The burden was on plaintiff to adduce evidence that his alleged total and 
permanent disability existed on or before March 31, 1932, to be entitled to the 
benefits for which he sued. We are of the opinion that the evidence not only 
fails to show that he was “totally and permanently disabled as the result of bodily 
injury or disease so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation or profit” during the time the policy 
sued on was in force, as required by the terms thereof, but, on the contrary, it 
shows that on and prior to March 31, 1932, plaintiff was able to and did perform 
his regular and usual duties as an employee of the Lead Company without any 
complaint as to disability. 

{4, 5] Numerous cases involving the disability clause of group life insurance 
policies such as the one before us in this case have come before our appellate courts 
in which it has been held that the insured is entitled to have his case submitted to 
the jury when the evidence shows that he is disabled as the result of bodily 
injury or disease to such an extent that he cannot do any work or perform the 
duties of any occupation, business, or profession which he would be able to engage 
in except for the disabling injury or disease. It is not necessary that the proof 
shall show that the insured was absolutely inert and helpless during the life of the 
policy. He will be held to be totally disabled within the meaning of the policy 
when, by reason of his injury or disease, he is unable to perform in the usual 
and customary way substantially all the material acts of any occupation, business, 
or profession that he would be able to engage in but for his disabling infirmity. 
The mere fact that the insured did perform the duties of his occupation for a 
time is not sufficient in itself as a matter of law to defeat his claim for total dis- 
ability if it may be reasonably inferred from the evidence that he did such work 
only by supreme, extraordinary, and painful efforts and at the risk of endangering 
his health or life, when common care and prudence would require a person in 
his condition to desist from so doing. Moss v. Metronolitan Life Ins. Co., 230 
Mo.App. 70, 84 S.W.(2d) 395; Rickey v. New York Life Ins. Co., 229 Mo.App. 
1226, 71 S.W.(2d) 88; State ex rel. Metropolitan Life Ins. Co. v. Hostetter, 338 
Mo. 589, 92 S.W.(2d) 122; Barton v. Metropolitan Life Ins. Co. (Mo.App.) 103 
S.W.(2d) 889: Kane v. Metropolitan Life Ins. Co., 228 Mo.App. 649, 73 S.W.(2d) 
826; James v. Casualty Co., 113 Mo.App. 622, 88 S.W. 125; Foglesong v. Modern 
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Brotherhood of America, 121 Mo.App. 548, 97 S.W. 240; Corcoran v. Metropolitan 
Life Ins. Co. (Mo.App.) 93 S.W.(2d) 1027; Stoner v. New York Life Ins. Co. 
(Mo.App.) 90 S.W.(2d) 784; Pogue v. Metropolitan Life Ins. Co. (Mo.App.) 107 
S.W.(2d) 1444. 

Ignoring defendant’s evidence and taking into consideration only the evidence 
adduced on behalf of plaintiff as well as plaintiff’s own testimony, it clearly appears 
that plaintiff worked at his usual employment in the usual and customary way not 
only prior to March 31, 1932, but also during April, May, and the early part of 
June, 1932, after the policy sued on was canceled. It appears without dispute that 
he was not only able to do this but that he worked overtime both before and after 
the date of the cancellation of the policy sued on. 

‘The cases cited above show that the appellate courts of this state have given 
to policies of insurance containing disability clauses similar to the one involved 
herein a broad and liberal construction and have affirmed judgments in favor 
of insured employees, notwithstanding evidence showing that the employee did 
some work during the periods covered by such policies. An examination of all 
such cases, however, discloses that in every instance where a judgment for a 
claimant was affirmed there was evidence in the case from which it could be 
reasonably inferred that the employee was able to perform his work only by virtue 
of the assistance of others or by the exercise of extreme, extraordinary, and painful 
efforts involving grave risks of hea'th and life. \\e have no such testimony in 
this case. The testimony of the doctors concerning the condition which they 
found plaintiff to be in during June and July, 1932, after the policy herein had 
been canceled and after the severe attack of typhoid fever which plaintiff suffered 
at that time, does not relate to plainbif’s concition en ane «rior to \iereh © 1, 1932, 
while the policy herein was in force and effect. It will be noted that plaintiff's 
own family physican made a physical examination of plaintiff on June 6, 1932, 
“which disclosed typhoid fever, nothing else.” The doctor testified that he went 
to see plaintiff regularly from the 6th of June to the 25th of July, 1932, and stated: 
“I don’t remember what was wrong with him prior to that time.” He stated that 
he did not examine plaintiff’s muscles at that time and said further: “I have no 
record of any severe illness prior to this typhoid.” 

Dr. Son, another witness for plaintiff specifically testified that he had no posi- 
tive knowledge as to how long the condition of plaintiff's wrist had existed up 
to the time he examined him in July, 1932. It is true he gave it as his opinion 
that plaintiff's wrist drop was the result of coming in contact with lead at some 
time, but he also said: “It would be very difficult just by those two examinations 
to say how long he had it.” The doctors were not asked their opinions as to 
whether or not the condition of plaintiff’s health which they found in June and 
July, 1932, was in any manner connected with the period prior to March 31, 1932, 
hence we are left to speculation and conjecture in so far as the medical testimony 
is concerned to determine whether or not plaintiff's disability after the policy 
had expired was in any way related to the period prior to the expiration of the 
policy. 

[6, 7] The rule in this stae that, in considering a demurrer to the evidence, 
plaintiffs evidence must be taken as true and plaintiff must be given the benefit of 
all reasonable inferences arising from all the evidence, does not go so far as to 
authorize us to speculate and guess. Furthermore, the favorable inferences to 
which plaintiff is entitled must be reasonable inferences, In this case, giving plain- 
tiff the benefit of all reasonable inferences, it is clear that the evidence Falis to 
show that he was “permanently and totally disabled whereby he was prevented 
from doing any work for compensation or profit” during the time the policy was 
in force. 

[8] We are not called upon in this case to determine whether or not the evi- 
dence would be sufficient to support a judgment for plaintiff if he were suing on 
a policy which provided for benefits for partial or temporary disability. The policy 
involved herein is not that kind of a policy. To hold that plaintiff is entitled to a 
judgment on the policy herein, which specifically calls for proof of total and 
permanent disability, in the face of such evidence as we have in this record, would 
he equivalent to holding that total and permanent disability means temporary or 
partial disability. Such evidence of total and permanent disability as there is in 
the record clearly relates to a period of time after the policy relied on by plaintiff 
was canceled. It is unfortunate for plaintiff, in so far as his claim under the policy 
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herein is concerned, that the evidence of his total and permanent disability does 
not relate to the period while the policy was in force. However, no cases need be 
cited to show that this court has no authority to change the contract made by the 
arties. 

; We hold that the court erred in refusing to sustain defendant’s instruction in 
the nature of a demurrer to the evidence offered at the close of the case. 

In view of the conclusion we have reached, it is unnecessary to consider other 
points made by the defendant. The judgment is accordingly reversed. 

Hostetter, P. J., concurs. 

Becker, J., absent. 

On Motion for Rehearing. 

McCullen, Judge. 

Plaintiff has filed a motion for rehearing in which this court is very earnestly 
urged to set aside the opinion and grant a rehearing on the ground that the opinion 
constitutes a departure from the liberal rule heretofore applied in cases involving 
similar insurance policies. 

[9] The motion for rehearing fails to take into consideration the difference 
between the facts in this case and the facts in the cases wherein this court, as well 
as the other appellate courts of this state, sustained judgments in favor of claimants 
under such policies. Plaintiff treats very lightly the absence of evidence showing 
directly or from which it could be reasonably inferred that plaintiff was totally 
and permanently disabled during the period covered by the policy. We are not free 
to disregard such lack of evidence. The policy sued on by plaintiff which contained 
the total and permanent disability clause was canceled on March 31, 1932, and one 
without that clause was substituted in its place. The medical testimony presented 
by plaintiff does not relate to the period covered by the policy on which he sued. 
‘There is not even an opinion by any of plaintiff’s doctors that he was totally and 
permanently disabled prior to March 31, 1932. They were not asked for any such 
testimony. Their testimony as to plaintiff’s disability related to examinations made 
by them and plaintiff’s condition of health in June and July, 1932. It is true plain- 
tiff’s evidence shows that plaintiff suffered from ailments during the time the policy 
sued on was in force, but plaintiff's own evidence also shows that those ailments 
did not totally @nd permanently disable him so as to prevent him from performing 
any work for compensation or profit. The evidence shows he suffered from partial 
disability or temporary disability or temporary total disability prior to the cancella- 
tion of the policy in question, but it does not show that he was totally and per- 

manently disabled during that time. There is nothing in the record to show that 
plaintiff was assisted by others to do the work required of him, without which 
assistance he could not have done the work, or other similar circumstances as 
appeared in the other cases to which we referred in the original opinion herein. 
There is nothing to show that plaintiff could not, prior to March 31, 1932, do the 
work assigned to him in the usual and customary way. He made no complaints 
on or prior to that date of-being unable to do his work. On the contrary, his 
own testimony shows that, after temporary absences due to ailments, he returned 
to his work and performed the work assigned to him, not only prior to the can- 
cellation of the policy in question, but also thereafter. 

There has been no departure in the opinion by this court from the rule of 
liberal construction. This court is in hearty accord with that rule as evidenced 
by its many decisions heretofore referred to, but, as stated in the original opinion 
herein, we are not permitted to indulge in conjecture and guess to apply it in a 
case where the evidence does not show that the claimant was totally and per- 
manently disabled during the period covered by the policy sued on. The motion 
for rehearing is therefore overruled. 

Hostetter, P. J., and Becker, J., concur. 


SCHREIBER et al. v. CENTRAL MUT. INS. ASS’N. No. 23863. 
St. Louis Court of Appeals. Missouri. Oct. 5, 1937. 
Rehearing Denied Oct. 19, 1937. 
108 Southwestern Reporter (2d) 1052. 
2. DISEASE. 
Evidence in action on membership life insurance certificate held insufficient to 
show as matter of law that insured had myocarditis when he applied for member- 
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ship in defendant association and that such disease was contributing cause of 
his death. 


(For other ‘cases, see Insurance, Dec. Dig. § 668[7].) 
3. RELEASE. 

The beneficiaries under membership life insurance certificate were not required 
to return to insurer amount received by them at time of executing release of insurtr 
from liability for balance of face amount of certificate before instituting action 
thereon, where insurer's claim, which induced execution of release, that insured 
misrepresented condition of his health at time of applying for membership, was 
not made in good faith. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

5. MISREPRESENTATION. 

The statute providing that misrepresentation made in securing life insurance 
policy shall not avoid it, unless matters misrepresented actually contribute to 
insured’s death, applies to assessment companies. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

6. SETTLEMENT. 

A settlement for less than face amount of life insurance policy is void for lack 
of consideration, in absence of bona fide controversy between beneficiaries and 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

7. HEALTH. 

The condition of insured’s health at time of issuance of membership life insur- 
ance certificate sued on was peculiarly question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Franklin County; R. A. Breuer, Judge. 

“Not to be published in State Reports.” 

Action by Bertha Schreiber and husband against the Central Mutual Insurance 
Association. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Irwin & Bushman and Harry L. Buchanan, all of Jefferson City, for appellant. 

D. W. Breid and T. P. Hukriede, both of Union, for respondents. 

Hostetter, Presiding Judge. 

This suit was begun in the circuit court of Franklin county, on the Ist day of 
February, 1935, by the parents of Frank Schreiber, who were beneficiaries in a 
membership certificate of insurance issued on the life of their said son by defendant, 
which is a Missouri corporation engaged in the insurance business on the assessment 
plan. The face amount of the certificate was $1,000. The date of the issuance of 
the certificate was May 18, 1929, and the date of the death of the insured was 


‘October 28, 1934. 


The petition was in conventional form and set out, inter alia, that after proof 
of death was furnished, defendant paid plaintiff $500 on said certificate, but failed 
and refused to pay the remaining $500, for which amount they prayed judgment. 

Defendant in its answer admitted the issuance of the certificate of insurance, 
the death of the insured, and that it had paid $500 to plaintiffs as beneficiaries, 
but that the same was paid as a result of a compromise on account of the fraud 
and false statements of insured to the effect that he was at the time of the 
issuance of the certificate in good health and free from disease, whereas, he was 
afflicted with myocarditis, a heart disease which directly contributed to his death, 
and that such fraud and false representations of insured rendered the certificate 
void, and that defendant owed plaintiffs nothing, and to settle the controversy 
defendant paid plaintiffs $500 which they received in full settlement of said con- 
troversy and as a compromise, and there was an accord and satisfaction of the 
claim made bv plaintiffs and that they executed a release in writing, it being a 
full release of all liability of defendant. 

Plaintiffs in their reply admitted that they signed the written release on the 
payment of said $500, but averred that such release was wrongfully and fraudu- 
lently obtained from them by officers and agents of defendant by coercion, and by 
taking advantage of their financial needs, their old age and infirmities, and by 
fraudulently telling plaintiff that, unless they signed the release, the defendant 
would not negotiate with them further, and would not pay them anything, and that 
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there was no ground for the claim of defendant that there was a question as to 
whether or not it was indebted to them on the certiticate sued on, and that such 
officers and agents of defendant fraudulently stated to plaintiffs that insured was 
not a member in good standing in defendant’s association, in that he had misrepre- 
sented his condition at the time he made application; and that defendant’s agents 
and representatives knew that plaintiffs were in financial want and need, old and 
infirm, and without business knowledge and experience, and coerced them into 
signing said release by fraudulently stating that unless they signed it immediately, 
defendant would not negotiate further and would not pay plaintiffs anything 
whatever. 

They denied that there were any grounds for a controversy as to defendant’s 
liability to plaintiffs on said membership certificate, or as to whether or not said 
certificate was of any force or value, and urged that defendant’s officers and agents 
well knew at the time that there was no grounds on which a real controversy 
could rest. 


The case was tried to a jury, with the result that a verdict was returned in 
favor of plaintiffs in the sum of $500, upon which judgment was rendered, and, 
after an ineffective motion for a new trial, defendant brings the cause to this court 
by appeal for review. 

It was shown by the testimony of Mrs. Eli Muench, daughter of plaintiffs, that, 
whereas insured died on October 28, the defendant sent out an assessment notice 
on November 1, which was due on December 1, and that such assessment was 
paid by her on behalf of deceased, and defendant accepted it. 

It was further shown by this witness that Dr. Wm. B. Dallas, president of 
defendant association, called at her home, where her parents live, on January 
17, 1935, and, after talking about the weather, and his trip, etc., she asked him about 
the insurance he was supposed to pay in sixty days, and he replied that he didn’t 
think he owed her father and mother anything. Then the following occurred: 

“Q. Just repeat this whole conversation between Dr. Dallas and your mother 
and father—if he was present—and you. A. And then he said, ‘You know your 
brother had myocarditis.’ And I didn’t understand the medical name, and I says, 
‘What did you say?’ He says, ‘That is heart trouble. I am a doctor.’ And he 
say, ‘I know what that is.’ And he says, ‘I have a written statement from Dr. 
Duckworth that your brother had myocarditis in 1927.’ I said, ‘We knew nothing 
of it.’ I said, ‘My brother died of pneumonia.’ Well, he says, ‘You folks haven't 
anything coming.’ I said. ‘Well, what do you really expect to do?’ He says, 
‘Well, you will have to take the $500.00 or not take anything.’ He says, ‘You are 
not entitled to anything.’ 

“Q. Well, did your father or mother say anything to him? A. Well, we got 
into a mix-up from 3 o’clock to about 7 o’clock over it. 

“Q. Well, did they sign any papers in your presence? A. Yes, sir; that evening, 
because he threatened he would go back to Jefferson City. He told them they 
wouldn’t get any more than what was paid in, if he would go back to Tefferson City. 
That is when they signed: he told them that several times though, just what had 
been paid in, that is all they would get. That was when the policy was given to 
him—that evening: but he didn’t let me see any of the policies or the write-ups 
that he had at all. 

“Q. Did he make any other statements there concerning why he didn’t think 
the company would pay? A. Well, just due to the fact that he had heart trouble. 
He said that he had a written statement from Dr. Duckworth.” 

Bertha Schreiber, one of the plaintiffs, testified that her son Frank Schreiber 
died on October 28, 1934, in his forty-fourth year; that Dr. Dallas came to their 
home some time in January, 1935, and was talking to her daughter when she came 
in and he said they (meaning plaintiffs) “wasn’t entitled to anything’; that her 
daughter kept arguing with him, and he said they “wasn’t entitled to anything,” 
and she said, “Do you mean to tell me we are not entitled to anything?” “Well, 
no,” he said, “your brother had heart trouble.” That he said, “I will tell you, I 
am a Christian, I will give vou $500.00.” But that he said, “You are not entitled 
to that.” That they argued quite awhile with him, they didn’t want to accept it; that 
he said, “We have several letters to show from Union, if we paid this claim those 
parties would drop out”; and that she said before he said that he was a Christian, 
“Dr. Dallas, you say you are a Christian, now please tell me whoever those parties 
are.” “No,” he said, “We can’t do that.” She further testified: 
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“Q. Well, you did sign a paper? A. Yes, sir. 

“Q. And what was said just prior to the time you signed the paper? A. Well, 
he just asked us whether we would take the $500, that if he left the house we 
wouldn’t get anything, that we wasn’t entitled to anything. 

“Q. Did he start to leave before you signed? A. No—he got up—yes, he did, 
he kept arguing.” 

On cross-examination she admitted that she signed the release and identified 
her signature to it, but did not read it, and didn’t remember whether she asked 
him to read it to her as she was excited. 

She further testified that she never knew or thought her son, Frank, had heart 
trouble; that she knew he consulted physicians when he took sick on May 2, 1934, 
but did not know of him consulting physicians at any other times. 

William Schreiber, one of the plaintiffs, testified substantially as follows: 
“Frank Schreiber was a son of mine. I was present in the home in January of this 
year, at the time Dr. Dallas was there; 1 was in the back part of the house. I had 
just a little conversation with him, not much. I was present when my wife and 
daughter were talking with him. I heard that conversation. Dr. Dallas got there 
along about three o’clock in the afternoon, I believe. I first came into the part of 
the house that he was in about half-past three, something like that. I didn’t have 
any conversation with Dr. Dallas myself. The conversation was between him and 
my wife and daughter. * * * Well, all he was talking about, he said if he left 
the house we wouldn’t get a cent, and he wanted to give us a present, if we would 
take that, but wasn’t entitled to it.” He admitted signing the release paper for 
Dr. Dallas and the payment of $500 by the latter. In response to a question 
as to what he heard Dr. Dallas say, if he didn’t sign, he testified as follows: “He 
says, ‘If I go out of this house, you won't get a penny, you won't get nothing.’” 
He further testified that he didn’t know that Frank was sick in 1929; that he 
worked every day; that Dr. Dallas said Dr. Duckworth had told him that Frank 
had heart trouble in 1927. 

On cross-examination he admitted his signature to the release, and said it was 
not read to him and that he did not read it himself; that Dr. Dallas having stayed 
there from 3 o'clock in the afternoon until 7, was in a hurry to get away after the 
release was signed; that Dr. Denny was his son’s physician in his last illness; that 
he did not tell Dr. Denny that his son had heart trouble; that Dr. Denny said 
he had liver trouble, but didn’t tell him that he had heart trouble; that his son 
Frank had been living with him a year and a half or two years with his two chil- 
dren, prior to his death, and that prior to that time he and his family lived in 
his house right back of his (witness’) home; that he never knew that Dr. Duck- 
worth treated him back in 1927; that his son was foreman and worked in a shoe 
factory; that when Dr. Dallas told him (witness) that he had a letter from Dr. 
Duckworth that his son Frank had heart trouble in 1927, he (witness) did not 
believe it; that Frank never lost a day from his work in the shoe factory and never 
complained of having heart trouble; that his illness lasted about ten days preceding 
his death; that Dr. Denny did not say he would have a hard time recovering on 
account of his heart, but he did tell them that pneumonia had set in; that he 
signed the paper without reading it or asking Dr. Dallas to read_it; that “vou 
might say he was angry, he wanted to get away from there, that was his whole hohby 
all afternoon, ‘If I get out of this house, you won't get anything.’ ” 

Dr. Denny, who attended insured in his last illness, testified that death was 
caused by lobar pneumonia, and that although he had stated on the death certificate 
that moyocarditis was a contributing cause, that was merely a supposition on his 
part, since the deceased had suffered with pneumonia for some eight or nine days 
before he died and his main trouble prior had been a run-down condition, brought 
about by the condition of his stomach and liver. 


Dr. John R. Marshall, a physician located at Union, Mo., testified on behalf of 
plaintiffs that he knew Frank Schreiber during his lifetime and that he made a 
civil service examination of him in November, 1933, and examined his heart at 
that time, and did not find him suffering from myocarditis; that if he had had 
myocarditis in May, 1929, if it were very marked at that time there would be some 
evidence of it three years later. 

On behalf of defendant, Dr. H. W. Duckworth testified that he practiced at 
t. Clair and Sullivan, Mo., and that the first time he examined insured, Frank 
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Schreiber, was in 1927, and that he was then suffering from myocarditis; then for 
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quite a long time he did not see him; that insured came to his office after that with 
his sister, Mrs. Muench, in May, 1934, and at other times, but that he could not 
be sure as to the dates or as to whether he examined him after May, 1929, or 
before that time; that he did not remember telling Mrs. Muench that he was just 
suffering from pleurisy. 

Dr. H. G. Dallas, president of defendant association and adjuster of claims, 
testified as follows: “Am a medical director for defendant, also a_ licensed 
physician and surgeon and make adjustments and settle claims for the company. 
After proof of claim was made I called on the beneficiaries to talk the case over 
with them. I had received information by letter and I went there in response 
to the letter and a death certificate, too. We took the matter up and talked, it 
over, and I tried to show them really that they didn’t really deserve it, because the 
man was sick—I told them that they really didn’t have anything coming, the 
way I looked at it, but I didn’t want to be mean to them. I seen they were old 
people and stuff like that, anyhow, I had sympathy on them, but I told them I seen 
fit we would go our part and give them $500.00. They accepted the sum of $500.00 
and signed a release. They surrendered the policy to me. This question was 
discussed there for some length of time. I told these folks that I had information 
that Frank Schreiber had had myocarditis in 1927. They have retained the money 
that I’ paid them on that occasion. They have not offered to return any part of it.” 

On cross-examination the witness disclaimed any knowledge as to whether 
after the death of insured, Frank Schreiber, assessment cards were sent to other 
members of tthe association to pay the insurance as that was out of his line; that 
he settled all the claims. 

Defendant makes three assignments of error, viz.: 

“1. The Court erred in denying defendant’s motion to strike from the reply of 
plaintiffs. 

“2. The Court erred in overruling defendant’s demurrer to the evidence at the 
close of the case. 

“3. The Court erred in giving Instruction 3 in behalf of plaintiffs.” 

[1, 2] We will first consider the demurrer to the evidence. We have set out 
at some length the testimony, particularly that relating to the condition of insured’s 
health at the time of his making his application for membership in defendant 
association. Under the well-settled rule that for the purpose of testing the merits 
of an instruction in the nature of a demurrer to plaintiff’s evidence we must take 
as true all of plaintiff’s testimony which tends to support his case, and give plaintiff 
the benefit of all reasonable inferences deducible therefrom, and where plaintiff's 
testimony conflicts with testimony offered by his adversary, the former must 
be held as correct, we are constrained to hold that the demurrer was _ properly 
refused by the trial court. Mick v. John R. Thompson Co. (Mo.App.) 77 S.W.(2d) 
470, loc. cit. 474, and cases there cited. 

Indeed, we are convinced that considering all the testimony adduced on both 
sides, there is no substantial testimony that insured was suffering from myocarditis 
at the time he made his application for membership in defendant association on 
the 18th day of May, 1929. We are also convinced that there is no substantial 
testimony that myocarditis was a contributing cause of insured’s death, basing this 
conclusion on Dr. Denny’s testimony as to why he listed myocarditis as one of 
the contributing causes of death in the medical ‘certificate of death made out by 
him. There is clearly no proof that insured had the disease called “myocarditis” 
in May, 1929, when he signed the application for membership. It is true that 
Dr. Duckworth did testify that he was suffering from myocarditis in 1927, but 
did not testify as to the presence of this disease in May, 1929, when the insured’s 
alleged misrepresentation was made. In fact, Dr. Duckworth admitted that he was 
unable to remember times or dates and that several years had elapsed when he 
saw him shortly before his death. The absence of myocarditis at the time insured 
signed said application in May, 1929, is emphasized by the testimony of his father 
to the effect that he never complained of heart trouble and that he never lost a 
day in the shoe factory, and was ill about ten days preceding his death, and the 
doctor said pneumonia had set in. 

[3] We have also reached the conclusion that the defense of misrepresentation 
of the condition of insured’s health at the time of his signing the application 
for membership was not made in good faith and plaintiffs were not required to 
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return the $500 which they received at the time the release was executed, before 
instituting their action. 

In Berry v. Detroit Casualty Co. (Mo.App.) 300 S.W. 1026, loc. cit. 1028, this 
court used the following language, viz.: “It is settled law that the payment of a 
part of an indebtedness unquestionably due is no consideration for the release of 
the balance of the indebtedness. If, however, there is a bona fide dispute as to 
liability, the payment of a part is a sufficient consideration for the release of the 
balance. But payment of a part, upon a dispute raised in bad faith, and without 
any reasonable ground therefor in law or fact, will avail nothing as a consideration 
for the release of the balance. Biddlecom vy. General .Accident Assurance Co., 
167 Mo.App. 581, 152 S.W. 103; Head v. New York Life Insurance Co., 241 Mo. 
403, loc. cit. 419, 147 S.W. 827; Goodson y. National Masonic Accident Ass’n, 91 
Mo.App. 339; St. Joseph School Board v. Hull, 72 Mo.App. 403; Winter v. Kansas 
City Cable Ry. Co., 73 Mo.App. 173; Gulfport Wholesale Lumber Co. v. Boeckeler 
Lumber Co. (Mo.App.) 287 S.W. 799.” 

See, also, Sappington v. Central Mutual Ins. Ass’n, 229 Mo.App. 222, 77 
S.W.(2d) 140; Goodson y. Masonic Accident Ass’n, 91 Mo.App. 339; and Winter 
v. Kansas City Cable Ry. Co., 73 Mo.App. 173. 

[4] Payment of a part of an indebtedness unquestionably due is no considera- 
tion for the release of the balance of the indebtedness, and payment of a part upon 
a dispute raised in bad faith and without any reasonable ground therefor in law 
or fact will avail nothing as a consideration for the release of the balance. Fowler 
v. Missouri Mutual Ass’n (Mo.App.) 86 S.W.(2d) 946. 

[5] The statute providing that misrepresentation made in securing the policy 
in an insurance company shall not avoid the policy unless the matters misrepre- 
sented actually contribute to the death of the insured applies to assessment com- 
panies. Yancey v. Central Mutual Insurance Ass’n (Mo.App.) 77 S.W.(2d) 149, 
loc. cit. 155, and cases there cited. 

[6] In absence of bona fide controversy existing between beneficiaries and 
insurer, a settlement for a less amount than the face of the policy is void for lack 
of consideration. Fowler v. Missouri Mutual Ass’n (Mo.App.) 86 S.W.(2d) 946; 
Limbaugh v. Monarch Life Insurance Co. (Mo.App.) 84 S.W.(2d) 208. 

[7] The issues as to the condition of insured’s health at the time of the issu- 
ance of the certificate was peculiarly one for the jury to determine. White v. 
American Life & Accident Insurance Co. (Mo.App.) 90 S.W.(2d) 118; Streeter v. 
Washington Fidelity National Ins. Co., 229 Mo.App. 33, 68 S.W.(2d) 889. 

[8] The motion to strike out a part of plaintiffs’ reply, which related to the 


circumstances under which the release was obtained was properly overruled by the 
trial court. 


(9, 10] Defendant insists that this case should at least be remanded for a new 
trial because of the giving of plaintiffs’ instruction No. 3, which reads as follows: 
“The Court instructs the jury that if you find and believe from the evidence that 
at the time the deceased, Frank Schreiber, made application for insurance in the 
defendant association he was not suffering from or had not previously suffered 
from heart trouble, then you will find the issues for the plaintiffs,” 

The complaint lodged against this instruction is that it ignored the question 
of the invalidity of the release, and that an instruction which directs a verdict and 
omits one of the necessary elements of plaintiffs’ case is erroneous. We agree 
that the instruction as it stands is erroneous. But plaintiffs’ counsel counter by 
urging that the giving of instruction C for defendant cured the error in plain- 
tiffs’ instruction. Defendant’s instruction C reads as follows: “The Court instructs 
the jury that if you find and believe from the evidence that after the death of the 
insured, Frank M. Schreiber, a controversy arose between the defendant company 
and the beneficiaries, the plaintiffs herein, concerning a misstatement made in the 
application for the insurance sued upon and concerning the condition of the health 
of the insured, and that there was a misstatement in said application, and that the 
defendant in good faith denied all liability under the policy on account of such 
misstatement, if any there was, and the plaintiffs insisted upon full payment, and 
that thereafter and before any payment was made, the plaintiffs and the defendant 
entered into a compromise agreement and the defendant agreed to pay and did pay, 
and the plaintiff agreed to accept and did accept the sum of $500.00 in full settle- 
ment of all claims under the policy, and still retains the money so received. then 
vour verdict in this case must be for the defendant.” 
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There are cases which apparently uphold defendant’s contention. But other 
cases seem to stress the idea that as a release, as in the instant case, is interposed 
merely as a defense and is not an element in plaintiffs’ recovery as the matter 
stood prior to the execution of the release, but is urged merely as a defensive 
barrier, then, while a plaintiff’s instruction which omits all reference to the release 
and directs a verdict is erroneous, it is cured by an instruction given for defendant 
which puts the validity of the release in issue and advises the jury that if found 
to be valid plaintiff cannot recover. Scott v. American Mfg. Co. (Mo.App.) 
20 S.W.(2d) 592, loc. cit. 596; Austin v. St. Louis Transit Co., 115 Mo.App. 146, 
91 S.W. 450. 

The following excerpt from the Scott Case, supra, is apropos, viz.: “This 
decision [referring to Austin v. St. Louis Transit Co., supra] has stood the test of 
time, and has been cited with approval by the Supreme Court on several different 
occasions in connection with kindred situations, so that upon its authority we are 
constrained to hold that the error present in plaintiff’s instruction No. 1 was cured 
by the giving of defendant’s instruction No. 1, which directed a verdict for defend- 
ant if the jury found that the release had not been fraudulently obtained.” 

The Scott Case supra, which was decided in 1929, is cited approvingly by our 
Supreme Court in Bowman y. Rahmoeller, 331 Mo. 868, 55 S.W.(2d) 453, loc. cit. 
456, decided on December 20, 1932. 

In Mitchell v. Wabash R. Co., 334 Mo. 926, 69 S.W.(2d) 286, loc. cit. 290, 
appears the following, viz.: “But where the fact omitted from the plaintiff's 
instruction is in the nature of a defensive feature and does not constitute an 
element of his cause of action, the omission may be cured by an instruction given 
for the defendant submitting that feature.” 

The same distinction is noted in Heigold v. United Rys. Co., 308 Mo. 142, 271 
S.W. 773, wherein the point raised here is exhaustively treated. 

This assignment of error is not upheld. 

It follows, therefore, that the judgment of the circuit court should be affirmed, 
and, it is so ordered. 

Becker and McCullen, JJ., concur. 


EVANS v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 18929. 
Kansas City Court of Appeals. Missouri. July 7, 1937. 
Rehearing Denied Oct. 4, 1937. 
109 Southwestern Reporter (2d) 380. 
1. PLACE OF CONTRACT. ; ; ; ; 

A life policy solicited, applied for, and delivered to insured in Missouri was 
a Missouri contract, and Missouri law became part thereof as though written 
in policy itself. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

2. AMBIGUITY. : s 

Where there is ambiguity in policy, court may construe policy most strongly 
against insurer, but must adopt construction placed thereon by parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

3. PREMIUM DATE. , 

Where life policy recited that it was issued September 21, 1929, and premium 
paying date was September 20, and policy was not delivered until October 31, 
1929, but insured treated due date of premiums as September 20 by accepting 
loans, cash value on old policy, and substitute policy on that basis, beneficiary 
was bound by insured’s construction and policy lapsed as on basis of Septem- 
ber 20 as premium due date. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. SURRENDER OF POLICY. 

Where insured surrendered old life policy in consideration of issuance of 
smaller substitute policy and payment of cash value on former policy, insured 
thereby waived any alleged balance of insurance then existing in old policy, and 
her beneficiary could not repudiate the contract and recover on the prior policy. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 
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“Not to be published in State Reports.” 

Action by Miriam M. Evans against the Equitable Life Assurance Society 
of the United States. From a judgment for defendant upon the pleadings, 
plaintiff appeals. 

Affirmed. 

John F. Cell and C..O. French, both of Kansas City, for appellant. 

Ralph M. Jones and Michaels, Blackmar, Newkirk, Eager & Swanson, all 
of Kansas City, and Alexander & Green, of New York City, for respondent. 

Sperry, Commissioner. 


Plaintiff below was beneficiary in a life policy issued by defendant to Fran- 
ces §. H. McC. Morse. The parties will be referred to herein as plaintiff, 
defendant, and insured, as they were respectively denominated in the circuit 
court. 

All of the facts material to the case are pleaded in the petition and answer, 
the parties hereto agreeing that such facts are true. The case was tried by the 
court without a jury and judgment was for defendant upon the pleadings. 
Plaintiff has appealed. 

Insured made written application to defendant for a $10,000 policy of insur- 
ance on September 13, 1929, it being numbered 7,820,530. The policy was dated 
September 21, 1929, bearing “register date,” “policy year date,” and “Premium 
paying date” September 21, 1929. The policy provided that it should not become 
effective until date of delivery and payment of the first premium thereon, which 
was October 31, 1929, 41 days after the premium paying date. The application 
and medical examiner’s report were attached to the policy and formed a part 
of the contract of insurance. Premiums were to be paid thereon semiannually 
in the amount of $252.10, on the 20th day of September and of March of each 
policy year, which method of premium payments was later, upon application, 
changed to monthly payments of $43.03 per month. The policy provided a cash 
surrender value of $59 per $1,000 of insurance, a total of $590, after it should 
have been in effect for 3 full years. Insured’s age for purposes of the policy, 
was 50 years, and premiums were charged as of that age. 

On September 19, 1932, insured filled out a form furnished by defendant 
for such purposes, which form, in full reads as follows: 


“Request for Change of Policy 
“Note: Do not use for change in mode of premium payment, or change of bene- 
ficiary, unless coincident with other change, or unless the policy must be 
rewritten. 
“To the Equitable Life Assurance Society of the United States 


“Application is hereby made to change Policy No. MP7820,530 by endorse- 
ment on said policy or by issuing in place thereof a new policy providing for: 

“Reduce in amount to $2,000 with premiums payable quarterly. Beneficiary 
to be changed to Miriam M. Evans, daughter, payable in a single sum. Other- 
wise the same. Send premium notices to 3017 Forest, Kansas City, Missouri. 
23 841 

“T agree that if a new policy is issued it shall be subject to any loan or 
advance made by the Society on the security of the original policy and to the 
terms of the agreement made with the Society in connection with such loan or 
advance, and to any assignment of said original policy which may have been 
made and filed with the Society at its Home Office. 


“I further agree that the Society shall incur no liability under this applica- 
tion or in respect of the change herein applied for until this application has been 
approved at the Home Office, and that if evidence of insurability is required 
by the Society for the change herein applied for such change, if granted, shall 
not take effect until the consideration, if any, required by the Society for the 
granting of such change, has been paid durin~ my good health. 
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To be filled in if evidence of insurability other than Form T examination 
is offered for change. 


As an inducement to the Society to grant the change herein applied 
for, I offer the answers to the questions contained in Part II of my appli- 
cation, dated 19——., for a policy of insurance with the Society. All 
of said answers are true and I hereby agree that they shall constitute a 
part of this application as fully as if recited at length herein. 


“I hereby agree that no agent or other person except the President, a Vice- 
President, the Secretary, the Treasurer, or a Registrar of the Society has power 
to make or modify any contract on behalf of the Society or to waive any of the 
Society’s rights or requirements, and that no waiver shall be valid unless in 
writing and signed by one of the foregoing officers. 

“Dated at Kansas City, Mo. Sept. 19, 1932 
“X Frances S. H. McC. Morse 
“Insured.” 
Whereupon defendant issued and delivered to insured the following policy: 


The EQUITABLE LIFE ASSURANCE SOCIETY 
NUMBER of the United States FACE 
7,820,530 AMOUNT 
$2,000 
Hereby Insures the Life of 
—FRANCES S. H. MC C. MORSE— 
(herein called the Insured) 
And agrees to pay at its Home Office in the City of New York 
Subject to loan or advance made by the Society and the Terms of Agreement on file 
in connection therewith 
—TWO THOUSAND— Dollars, 
(herein called the face amount) 
to the Insured’s daughter, —MIRIAM M. EVANS— beneficiary 
(with the right to the Insured to change the beneficiary or assign this policy) 
upon receipt of due proof of the death of the Insured, provided premiums have 
been duly paid and this policy is then in force and is then surrendered 
properly released. 

This insurance is granted in consideration of the payment in advance of 
$282.80 and of the payment on or before August 20th, 1932 of $8.56 and of the 
payment quarterly thereafter of | Twenty-five and 70/100 Dollars 

upon each Twentieth day of 
September, December, March and June until the death of the Insured. 
The Provisions of the subsequent pages hereof form a part of this contract as 

fully as if recited at length over the signatures hereto affixed. 
This policy is executed at the Home Office of the Society in New York on its 
date of issue, the Twenty-first day of September, 1929 
Rewritten September 23rd, 1932. See endorsement changing beneticiary 
(Italics ours.) 


A comparison of the original policy with the one herein set out, shows them 
to be identical except as to amount, name of beneficiary, method of payment, 
and amount of premiums (the rate of premium per $1,000 of insurance remain- 
ing the same), excepting that portion which we have italicized therein, which 
did not appear in the original policy. To this new policy was attached the 
original application and the medical report which had been attached to the orig- 
inal policy; and also the above application for change. 

Coincident with issuance and delivery of this policy, defendant calculated 
the cash value of the original policy at $590, cedited the new policy with its 
proportionate part thereof, one-fifth of the total, or $118; and out of the balance 
due insured on account of the cash value of the $8,000 of insurance “given up,” 
which was stated by defendant at the time to be $472, deducted $240.73 for pre- 
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miums in arrears and premium due for the first quarter under the new policy 
and for four-fifths of the amount of a loan then outstanding against the original 
policy ; and paid to insured the balance thereof in cash, $231.27. The remaining 
amount of said old loan, in the sum of $118, was charged as a loan against the 
reissued policy. 

No medical examination was had at the time of this transaction, nor was 
any new application submitted by insured, other than the form, “Request for 
Change of Policy,” above quoted. 

Thereafter, the policy lapsed twice for nonpayment of premiums but upon 
each occasion was reinstated and premiums paid. Two policy loans were made 
on this policy after same was “reissued” as aforesaid. Insured notified defend- 
ant she could not pay premium due on December 20, 1934, and, failing to pay 
same within 31 days thereafter, defendant, in due time (after deducting the 
amount of indebtedness due thereon), placed said policy in force as nonpar- 
ticipating paid-up extended term insurance in the amount of $1,774.12, which 
is the amount sued for, for a period of 126 days from December 20, 1934, which 
period expired April 25, 1935, at midnight. Insured was notified of this action 
and made no objection. : 


It is plaintiff's contention that insured’s original policy, by its terms, did not 
become effective until she paid the first premium thereon, 41 days after the 
premium paying date specified therein, which was October 31, 1929, instead of 
September 20, 1929; that the policy as sued on was and is merely the same policy 
as the original policy issued except for the amount thereof; and that the 
paid-up extended insurance to which she was entitled began 41 days later than 
defendant calculated, and, therefore, did not expire until after death of insured. 
Defendant denies this to be the law but admits that if it is the law then plaintiff 
is entitled to recover. 

[1] This insurance was solicited, applied for, and delivered to insured in 
Missouri, and is, therefore, a Missouri contract. Johnson v, American Central 
Life Insurance Co., 212 Mo.App. 290, loc.cit. 306, 249 S.W. 115. It being a 
Missouri contract, the law of Missouri is as much a part of it as though it 
were written in the policy itself. Gooch v. Metropolitan Life Ins. Co., 333 Mo. 
191, 61 S.W.(2d) 704, loc.cit. 706. 

{2, 3] Almost the identical situation here presented, with reference to the 
original policy and contract of insurance, was before this court. Johnson v. 
American Central Life Ins. Co., supra. There insured signed application on 
November 16, the medical examination was had December 5, the policy issued 
December 6 and delivered December 18. Insured had given a note for the first 
premium when the application was signed, which note was taken up with a 
check when the policy was delivered. The application there stated, just as it 
does here, that the insurance should not become effective until the policy was 
delivered to, and the first annual premium paid by, insured during his life and 
good health. The policy was dated as of November 16, which was recited as 
being policy annual date and premium paying date. It was so treated by both 
insured and the company by their course of conduct, for 5 years, when it lapsed. 
There, as here, it was claimed that when insured paid the first annual premium 
he was to receive a full year’s insurance and that, for purposes of calculating the 
date of lapse and beginning of the paid-up extended insurance, the “effective” 
date, and not the premium paying date, of the policy, was controlling. The court 
so held, Judge Trimble, 212 Mo.App. 290, at loc.cit. 300, 301, 249 S.W. 115, 119, 
having said: 

“So that it seems clear that the insurance did not have to begin prior to 
November 24th or the defendant would not have insured him, but that, 
defendant would not insure anyone after he became of the insurance age of 61 
(insured lacked only 8 days of being sixty-one years of age when the application 
was signed, and defendant claimed that it could not insure anyone over the 
age of sixty-one, hence that all parties intended the insurance to be as of the 
date of the application and not of the payment of the first premium), as defend- 
ant’s field agent, Simmons claims, defendant waived it in this case, and plaintiff 
pleaded such waiver. Where, then, was there any consideration for insured 
receiving less than one full year’s insurance for the first full annual premium? 
* * * No insurance began or went into force until December 5th. Defendant 
never did agree that the insurance should begin earlier than that. Consequently, 
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insured received nothing in return for the first premium’s insurance period being 
less than one year.” (Statement in parenthesis ours.) 

Defendant urges that in the case at bar the policy itself is silent as to its 
effective date, whereas in the case just referred to the policy, as well as the 
application, provided that said insurance should not become effective until the 
first premium was paid and the policy delivered. In the case of Landrigan v. 
Missouri State Life Ins. Co., 211 Mo.App. 89, loc.cit. 106, 245 S.W. 382, 386, the 
St. Louis Court of Appeals said: “Landrigan, under the premium paid by him, 
was insured from September 17, 1917, until the last minute of September 16, 
1918. This cannot be doubted in the face of the controlling decisions in our 
state. Now, if he was insured on his paid premium for that period in disregard 
of the due date as written in the policy, to wit, August 14th, then it follows, as 
the night follows the day, that the extension by way of grace above and beyond 
the term covered by the premium began September 17, 1918, and this policy, 
allowing 31 days’ grace, carried the policy to and beyond September 26, 1918.” 

And on page 107 of 211 Mo.App., 245 S.W. 382, 387, the court further said: 
“It is true that when the policy was presented to the insured it contained the 
due date as August 14th. It also contained a provision (by the terms of the appli- 
cation) that the insurance would not become effective until the policy was delivered 
and the first premium paid. And, as we have above indicated, our Supreme Court 
has decided that the latter date controls when these two inconsistent provisions 
appear in the contract.” (Italics ours.) 

The last-mentioned case properly holds that the conflict of dates is brought 
about by the provision as to “effective date,” contained in the application, where 
said effective date as determined by delivery and payment of premiums is differ- 
ent from the due date of the policy, even though the policy itself is silent as to 
“effective date.” That is this case. The Landrigan Case, supra, reviews care- 
fully the cases in this state, as well as those in the federal courts and in the 
courts of other states on this point, and it is in harmony with the case of John- 
son v. American Central Life Ins. Co., supra. To the same effect see Hampe v. 
Metropolitan Life Ins. Co., 21 S.W.(2d) 926, loc.cit. 928, 929, where the St. Louis 
Court of Appeals said: 

“Defendant also advances the proposition that in the Halsey Case [ (Halsey v. 
Am. Cent. Life Ins. Co.), 258 Mo. 659, 167 S.W. 951] the effective-on-delivery clause 
appeared in the policy as well as in the application; that there was thus an ambiguity 
in the policy itself, which the court was called upon to interpret; but that in this 
case the clause is to be found only in the application, and not in the policy, in con- 
sequence of which the conflict in the two instruments must be resolved in favor 
of the policy, as the instrument later in point of time. 

“We do not think the court, in deciding the Halsey Case, had in mind the 
distinction which counsel have pointed out, or was in any wise concerned with the 
fact that the particular effective-on-delivery clause happened to be repeated in the 
policy, but that, quite to the contrary, it recognized the fact and proceeded to its 
judgment upon the basis that it was the application and the policy, taken together, 
which constituted the full contract between the parties, and from which their rights 
and obligations should be determined.” . 

Thus far, if this were all, plaintiff should be entitled to recover were she suing 
on the original policy. 


The principle of law announced in the above case is based upon the theory that 
if there is any ambiguity in a contract the court should construe the contract most 
Strongly against the insurer who drew it. Landrigan v. Missouri State Life Ins. 
Co., supra, 211 Mo.App. 89, loc.cit. 106, 245 S.W. 382; 13 C.J. 544, § 516. Defend- 
ant contends that, if there is any ambiguity which requires construction, the courts 
are bound to adopt the construction placed upon it by the parties to the contract. 
This latter rule of construction is as well recognized as the former one. State v. 
Christopher, 318 Mo. 225, loc.cit. 239, 2 S.W.(2d) 621; 32 C.J. 1195, § 328; 32 C.J. 
on = Scotten v. Metropolitan Life Ins. Co., 336 Mo. 724, 81 S.W.(2d) 313, 
o¢.cit. ° 


Defendant contends that the parties have construed this policy, by their course 
of conduct, that insured treated it as defendant claims it should have been treated, 
and that we are bound by that construction. It relies on the case of Scotten v. 
Metropolitan Life Ins. Co., supra, where the Supreme Court, 336 Mo. 724, 81 
S.W.(2d) 313, loc.cit. 315, 316, said: “Certainly it cannot be said that on the face 
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of the policy there is not a reasonable doubt as to the date the annual premium was 
due. Under these circumstances the policy must be construed as it was understood 
and acted upon by the insured and the insurer.” 

‘This court recognized this rule of construction and the effect that it might have 
in this kind of case long before the last-mentioned case was published. In Dougherty 
v. Mutual Life Ins. Co. of New York, 226 Mo.App. 570, 44 S.W.(2d) 206, loc.cit. 
212 and 213, Judge Trimble said: “Plaintiff's case as submitted is bottomed in 
large part on the effect created by the fact that the policy was not delivered, nor 
the first premium paid, until October 12, 1918. We have heretofore quoted the pro- 
visions in the policy as to when the policy should take effect. And, unless the acts 
and communications of insured have changed the situation, it is clear that, notwith- 
standing the dates specified in the policy as the times of payment of premiums, the 
above-mentioned provisicn governs. Bigalke v. Mutual Life Ins. Co. (Mo.App.) 
34 S.W.(2d) 1019. Therefore, unless changed by insured’s acts as above stated, 
the quarterly premium due dates, after the first premium payment of October 12, 
1918, should have been the 12th days of January, April, July, and October.” (Italics 
ours. ) 

And, again, 226 Mo.App. 570, 44 S.W.(2d) 206, loc.cit 214, he said: “What has 
been said hereinbefore with reference to the effect of the default in the premium last 
considered is upon the theory that the policy due dates of the quarterly premiums 
were changed and governed by the delay in the delivery of the policy. Of course 
if, by reason of insured’s acts and communications, he recognized and agreed to the 
policy due dates, then they would remain’in force, but plaintiff’s rights under the 
policy, or under it as indorsed by defendant, would be in no better situation. There 
are cases holding that, notwithstanding delay in delivery of the policy, the due dates 
of the premium payments specified in the policy itself may become fixed and 
unchanged on account of the acts of the parties to the contract and what was done 
by them under it. McConnell v. Provident Savings L. A. Society (C.C.A.) 92 F. 
769, 771, 772, and other cases.” (Italics ours, except “policy” in the first sentence.) 

And, again, 226 Mo.App. 570, 44 S.W. (2d) 206, loc.cit. 216: “so that what he 
did in causing, and thereafter consenting to or acquiescing in, the insurance contract 
as made and changed by his acts, must control the rights of plaintiff. As said in 
Citizens’ National Life Ins. Co. v. Morris, 104 Ark. 288, 148 S.W. 1019, 1022. ‘The 
court cannot make contracts for the parties, and it is its duty to enforce them as 
the parties have made them.’ ” 

It is said in Scotten v, Metropolitan Life Ins. Co., supra, 336 Mo. 724, 81 S.W. 
(2d) 313, loc.cit. 316: 

“Scotten requested that the premiums be paid annually instead of quarterly 
‘beginning April 15, 1920.’ The premium for 1920 was paid by check and upon its 
face was written ‘For insurance premium due 4/15/21.’ For the years, 1922, 1923, 
1924, 1925 and 1926, the premiums were paid on the basis that April 15th was the 
due date. On May 20, 1925, Scotten signed an application for restoration of the 
policy, in which application it was stated that the ‘policy lapsed for the non-payment 
of premium due April 15, 1925.’ If the annual premium was not due until May 7, 
or a later date as plaintiff contends, it could not have lapsed on May 20, 1925, because 
that date would have been within the 31-day grace period. This conclusively shows 
that the annual premium should have been paid on April 15th. From the conduct 
of both the insurer and the insured, the policy must be construed to the effect that 
the annual premium was due April 15. 

“For these reasons, we hold that the policy had lapsed when the letter of June 
7, 1927, was writen to the insured.” 

The facts disclosed by the record of letters between the parties, relative to 
payment of premiums, lapse, and reinstatement, is strikingly similar to those just 
mentioned in the Scotten Case. Insured repeatedly acknowledged the due date 
of premiums to be as stated in the policy and accepted loans based thereon. 
Moreover, she specifically so construed the policy when she accepted the substituted 
policy on these terms, together with cancellation of the former policy, cancellation 


of the former loan, payment of premiums on the new policy, etc., all on the specific 


understanding as stated in correspondence, statements and checks cashed by her, 
that the due date of premiums was as stated in the policy. And she profited thereby 
in said transactions by receiving cash values on the ped as though it had been 
in effect for three full years when, in fact, if plaintiff now be sustained, it lacked 


41 days thereof. She so construed the policy and her beneficiary is bound by her 
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construction. Scotten v. Metropolitan Life Ins. Co., supra; Prange et al. v. 
International Life Ins. Co., 329 Mo. 651, loc.cit. 661, 46 S.W.(2d) 523, 80 A.L.R. 
950. 

In connection with the case last above cited, we are aware that it has to do 
with “term insurance” as distinguished from “whole life,” which is the type of pol- 
icy here under consideration. The same distinction should be borne in mind in 
regard to National City Bank of St. Louis vy. Missouri State Life Ins. Co., 332 
Mo. 182, 57 S.W.(2d) 1066, and other cases cited by defendant. A different general 
rule prevails in regard to the two classes of policies. However, the analogy 
referred to herein exists as above stated in the cases mentioned; and the Scotten 
Case was not “term insurance.” 

[4] There is another insurmountable obstacle to recovery by plaintiff, in that 
the original policy was surrendered by mutual agreement of the parties and a new 
policy issued to her providing for definite dates of premium payments and for 
lapse for failure to make payments as provided therein. At that time all her rights 
under the former policy were surrendered. The issuance of the last policy for a 
lesser amount and the payment to insured of the cash value on the former policy, 
based, as it was, on its cash value as though it had been in effect for three full 
years when, according to plaintiff, it had only been effective for three years less 
41 days, is a good consideration for waiver of any balance of insurance she may 
have had at that time in the old policy. 

In Winters v. Reserve Loan Life Ins. Co., 221 Mo.App.(K.C.) 519, loc.cit. 
524, 290 S.W. 109, 112, Judge Bland, speaking for this court, said: “We do not think 
that the rule laid down in the Halsey and other cases mentioned has any applica- 
tion to the facts involved herein. There was ample consideration for the ante- 
dating of the policy. Johnson v. Mutual Benefit Life Ins. Co. (C.C.A.) 143 F. 
950. Negotiations for the new policy were commenced by insured, who for some 
reason desired to discontinue his old policy and to take out a new one. He was 
indebted to the insurance company, and wanted this indebtedness cancelled, and 
desired that the premium on his new policy be based on the age of 37 years instead 
of his true age, which was 38, thus reducing the amount of the premium that was 
necessary to be paid. There is no evidence as to how the amount of the initial 
premium of $1,194.25 on the substituted policy was arrived at or what it was made 
up of. Of course, it was quite immaterial as to how the amount was computed, 
for the reason that the parties were at liberty to enter into any sort of a contract 
they desired without interference by the courts, except for fraud, mistake, or the 
like, or lack of consideration.” (Italics ours.) 

While the main point there considered is not precisely what is under considera- 
tion here, yet the analogy is plain. There was ample consideration moving to 
insured to support waiver of any equities existing in the prior contract. She 
accepted this consideration, and there was no mistake, or “fraud, or the like, or 
lack of consideration.” She solicited the new contract for reasons of her own. 
The legal effect is to bind her to the performance of a contract, then entered into, 
wherein the terms and conditions were definitely stated in advance. She failed 
to comply with the terms of this contract and her beneficiary may not now repudiate 
the contract of insured and, in effect, recover on a prior policy abandoned by her. 

The judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. 


CHRISTIAN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Fourth Department. Oct. 6, 1937. 
299 New York Supplement 40. 

DISEASE. ; 

Evidence that insured had a stroke, was paralyzed had diabetes, arteriosclerosis, 
and myocarditis, that both the arteriosclerosis and the myocarditis were diseases 
and were contributing causes to insured’s death, precluded recovery on accidental 
death provision of life policies excluding liability if death was caused or contributed 
to by disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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Action by John Christian, as administrator, etc., of Minnie Christian, deceased, 
against the Metropolitan Life Insurance Company under accidental death riders 
on life insurance policies. From a judgment of the Supreme Court reversing a 
judgment of the City Court of Buffalo for defendant and granting a new trial, 
the defendant appeals. 

Judgment of the Supreme Court reversed on the law, and judgment of the 
City Court of Buffalo affirmed. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Taylor, JJ. 

Dudley, Stowe & Sawyer, of Buffalo (Mason O. Damon of Buffalo, of counsel), 
for appellant. 

McGreevy & Mosco, of Buffalo (Milton A. Rabow, of Buffalo, of counsel), 
for respondent. 

Per Curiam, 

The plaintiff in this case cannot recover if the death of the insured was 
“contributed to, directly or indirectly, or wholly or partially, by disease or by bodily 
or mental infirmity.” it i is undisputed that the insured had a stroke, was paralyzed 
so that she could not walk without support, and that she had diabetes, arterio- 
sclerosis, and myocarditis, each in an advanced stage. The immediate cause of 
death was hypostatic pneumonia brought on as a result of a fractured femur, 
Plaintiff's own medical expert testified (without its being disputed ) that “myo- 
carditis * * * will add to or hasten hypostatic congestion,” and that both the 
arteriosclerosis and the myocarditis were diseases, and “hastened her death,” 
and were “contributing causes to her death.” This evidence, given on behalf of 
the plaintiff, brings the case squarely within the policy, where it says: “No acci- 
dental death benefit will be paid * * * if death is caused or contributed to, directly 


or indirectly, or wooly or partially, by disease, or by bodily or mental infirmity. 
See McMartin v. Fidelity & Casualty Co. of New York, 264 N.Y. 220, 190 N.E. 
414; Naseef v. Metropolitan Life Ins. Co., 230 App.Div. 610, 245 N_Y.S. 430; 
Order of United Commercial Travelers of America v. Nicholson (CCA.) 9 
F.(2d) 7. The case of Silverstein v. Metropolitan Life Ins. Co., 254 N.Y. 81, 
171 N.E. 914, is clearly distinguishable. 


Judgment of the Supreme Court reversed on the law, and judgment of the 


City Court of Buffalo affirmed, with costs in this Court and in the Special Term. 
All concur; Taylor, J., not voting. 


LEONARD v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 106. 
Supreme Court of North Carolina. Oct. 13, 1937. 
193 Southeastern Reporter 166. 


2, TOTAL DISABILITY, 


In action for benefits under life and disability policy, evidence whether insured 
sustained permanent total disability from illness so as to be unable to carry on 
his occupation of farming held sufficient as against motion for nonsuit. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. OCCUPATION, 

“Engaging in gainful occupation” within meaning of disability policy is ability 
of insured to work with reasonable continuity in his usual ocupation or in such 
occupation as he is qualified physically and mentally, under all circumstances, to 
perform substantially the reasonable and essential duties incident thereto, rather than 
ability to do odd jobs of comparatively trifling nature. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


6. ABILITY TO WORK. 
In action for total and permanent disability benefits by insured whose occupation 


was farming, evidence as to insured’s nearsightedness was properly admitted, though 
nearsightedness had not been referred to in proof of claim, in specifications of 
disability, or anywhere but in evidence, where nearsightedness was not relied on as 
cause of disability, but merely to show that insured could not equip himself to follow 
some other suitable occupation. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Appeal from Superior Court, Nash County; J. Paul Frizelle, Judge. 
Action by Charlie Lee Leonard agaist the Pacific Mutual Life Insurance Com- 
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pany of California. From a judgment in favor of the plaintiff, the defendant 
appeals. 

Athrmed. 

‘This is an action brought by plaintiff to recover of the defendant a certain sum 
of money alleged to be due him from defendant in violation of its contract with 
plaintiff. The defendant denied liability. 

‘The plaintiff was the holder of a life and disability policy of insurance No. 
557714 in the defendant company, dated October 23, 1924. This insurance policy 
contained total and permanent disability benefits, which said total and permanent 
disability benefits were substantially in the usual form, and provided that, should 
the insured, before the anniversary of the policy nearest the date on which the 
insured should attain the age of 60 years, and while policy is in full force and no 
premium thereon in default, become permanently and totally disabled as defined 
by the policy, the company, subject to the conditions set forth in said policy, will 
waive the payment of all future premiums and pay the insured a monthly income 
of $30, etc. 

‘rhe provisions in controversy are as follows: “Permanent total disability, as 
used herein, is defined to mean: (1) Disability caused by accidental body injury 
or disease which totally and permanently prevented the insured from performing 
any work or engaging in any occupation or profession for wages, compensation 
or profit; or (2) Disability caused by accidental bodily injury or disease which 
totally prevents the insured from performing any work or engaging in any occupa- 
tion or profession for wages, compensation or profit and which shall have totally 


and continuously so prevented the insured for not less than ninety (90) days 


immediately preceding the date of receipt of due written proof thereof.” 

‘The plaintiff made demand and filed proofs on or about June 12, 1934, upon 
forms furnished by defendant for total and permanent disability, in accordance with 
the terms of the policy. This the defendant admitted, but denied liability on the 
ground that plaintiff had not suffered. total and permanent disability, according to 
the provisions of the policy. It was admitted by the defendant that the premiums 


had been paid on the policy for about 10 years prior to this action. The plaintiff 
oftered in evidence the policy. 


‘The testimony of plaintiff was to the effect that he was reared on a farm and 
engaged in farming and did nothing else and had no other kind of business. In 
January, 1934, he suffered a soreness in his shoulder, thigh and hands. This sore- 
ness was coming on two years before January, 1934. He got so about the 18th day 
of January, 1934, that he could not work at all. He was nervous, could not eat 


well, and had an inflammation of the genital organs. He could not sleep at night 
and his hands were affected. His heart ran too fast on exertion. He went to 
Park View Hospital in Rocky Mount, N. C., about January 21, 1934. He was 
there examined by Dr. C. T. Smith, who prescribed medicine. At that time he 
was in a very distressing condition and suffering very much. His weight in 1933 
and 1934 was 156 to 164 pounds. When he went to Dr. Smith, he weighed 150 
pounds. At the time of the trial of this cause he weighed 137 pounds. Dr. Smith 
pronounced his disease as neurasthenia. He suffered from indigestion. He has 
not been able to do any work since about the middle of January, 1934. Along after 
January, 1934, and as he felt a little better, he tried from time to time to work, 
but found that he had to, on account of his condition, give up all work. He had 
charge of his mother’s farm prior to 1934. After his disability on January 18, 1934, 
he had to turn the farm over to his brother, Clyde Leonard, and he has been unable 
to do any work except the little things he had tried to do and failed since that time. 
Che plaintiff has not been able to earn any amount of money from his own labor 
since January, 1934, and he has no income from any source except what comes from 
his mother’s farm. 

Dr. C. ‘l’. Smith, a witness for the plaintiff, and who is admitted to be an expert, 
testified and gave the history of his examination of the plaintiff, and stated that in 
his opinion Mr. Charlie Lee Leonard, when examined by him in 1934, was not able 
to carry on with reasonable continuity the essential duties of a farmer. 


_ Dr. A. L. Daughtridge, who was also admitted to be a medical expert, gave as 
his opinion that the plaintiff could not follow with reasonable continuity the essen- 
tial duties of a farmer. 

‘The plaintiff was corroborated as to his condition by many witnesses. 
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‘he preliminary particulars of total disability to defendant, filed July 9, 1934, 
were introduced by plaintiff and were not objected to by defendant. The material 
question and answer were: “Have you been totally disabled and continuously pre- 
vented from performing any work or engaging in any occupation or profession for 
wages, compensation or profit? * * * If so, on what date did such disability begin? 
18 Jan. 1934. Are you still so disabled? Yes.” 

‘The statement of plaintiff’s attending physician, Dr. C. T. Smith, to defendant, 
filed July 11, 1934, was introduced in evidence by the plaintiff. This was not 
objected to by defendant. The questions and answers were: “Has he been totally 
disabled and continuously prevented from performing any work or engaging in any 
occupation or profession for wages, compensation or profit? Unable to farm. If 
so, on what date did such disability begin? Jan. 21, 1934. Is he still so disabled? 
Yes. If he is now continuously totally disabled will such disability in your opinion 
be permanent? * * *” 

‘The issues submitted to the jury and their answers thereto were as follows: 

“1. Did the plaintiff, on or about January 18, 1934, become totally and perma- 
nently disabled, and has he since that time remained so, that he was and is totally 
and permanently prevented from performing any work or engaging in any occupa- 
tion or profession for wages, compensation or profit, as alleged in the complaint? 
Ans.: Yes. 

“2. What amount, if any, is the plaintiff entitled to recover of the defendant? 
Ans. : $1,275.23.” 

‘The court below rendered judgment on the verdict. The defendant made num- 
erous exceptions and assignments of error and appealed to the Supreme Court. The 
material ones will be considered in the opinion. 

J. M. Broughton and Wm. H. Yarborough, Jr., both of Raleigh, for appellant. 

I. ‘I. Valentine, of Nashville, for appellee. 

CLarKson, Justice. 

{1, 2] The defendant introduced no evidence, and at the close of plaintiff's 
evidence made a motion in the court below for judgment as in case of nonsuit. The 
court below overruled the motion, and in this we can see no error. The evidence 
which makes for plaintiff’s claim or tends to support his cause of action is to be 
taken in its most favorable light for the plaintiff, and he is entitled to the benefit of 
every reasonable intendment upon the evidence, and every reasonable inference to 
be drawn therefrom. 


|3] In Bulluck v. Mutual Ins. Co., 200 N.C. 642, at page 646, 158 S.E. 185, 187, 
Brogden, J., after citing many authorities, says: “The reasoning of the opinions 
seems to indicate that engaging in a gainful occupation is the ability of the insured 
to work with reasonable continuity in his usual occupation or in such an occupation 
as he is qualitied physically and mentally, under all the circumstances, to perform 
substantially the reasonable and essential duties incident thereto. Hence, the ability 
to do odd jobs of comparatively trifling nature does not preclude recovery. Fur- 
theremore, our decisions, and the decisions of courts generally, have established the 
principle that the jury, under proper instructions from the trial judge, must deter- 
mine whether the insured has suffered such total disability as to render it ‘impossible 
to follow a gainful occupation.’ ” 


‘The court below in its charge quoted the above excerpt from the Bulluck Case, 
which has been many times approved by this court. Misskelley v. Home Ins. Co., 
205 N.C. 496, 506, 507, 171 S.E. 862; Smith v. Assurance Society, 205 N.C. 387, 171 
S.E. 346; Fore v. Assurance Society, 209 N.C. 548, 184 S.E. 1; Blankenship v. 
Assurance Society, 210 N.C. 471, 187 S.E. 590. 


‘This case was before this court—Leonard v. Pacific Ins. Co., 209 N.C. 523, 183 
S.E. 723. Schenck, }., writing the opinion for the court, said, 209 N. C. 523, at page 
524, 183 S.E. 723: “The plaintiff introduced his evidence, and at the conclusion 
thereof the defendant moved to dismiss the action and for judgment as of nonsuit, 
which motion was allowed and from judgment entered accordingly, the plaintiff 
appealed, assigning errors. * * * The sole question presented by this appeal is 
whether the plaintiff's evidence was sufficient to be submitted to the jury upon the 
question of his permanent total disability as defined in the policy.” 

‘he facts are therein set forth similar to those in the present case. This court 
reversed the judgment of nonsuit, citing the Bulluck and other cases. 
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[4] We think it was competent to admit opinion evidence of nonexpert witnesses 
to testify as to the ability of plaintiff to engage in work. 

In Keller v. Furniture Co., 199 N.C. 413, 417, 154 S.E. 674, 677, it is said: “The 
testimony of these witnesses did not involve a question of science or a conclusion 
to be drawn from a hypothetical statement of facts; it was elicited as a matter 
within their personal knowledge, experience and observation. The exception to 
the general rule that witnesses cannot express an opinion is not confined to the 
evidence of experts testifying on subjects requiring special knowledge, skill, or 
learning; it includes the evidence of common observers testifying to the results 
of their observation. Britt v. Carolina R. R. Co., 148 N.C. 37, 61 S.E. 601; Marshall 
v. Telephone Co., 181 N.C. 292, 106 S.E. 818.” Bulluck v. Ins. Co., supra, 200 N.C. 
642, at pages 646, 647, 158 S.E. 185. 

[5, 6] On the facts and circumstances of this case, we do not think the evidence 
complained of by defendant is of such a nature that impinged the rule that it was 
the exact question for the jury to determine, at least it was not prejudicial, as 
there was other evidence of like effect to which no objection was made by defend- 
ant. The evidence of plaintiff which defendant objected to, as to the nearsighted- 
ness of plaintiff, we think was competent under the facts and circumstances of the 
case. This was admitted by the court, for the purpose of showing that the plaintiff 
could not within a reasonable time equip himself to be a bookkeeper, conduct a 
store, or do anything else that required good eyesight; that the fact that the plain- 
tiff was nearsighted was undoubtedly in the contemplation of the parties at the time 
the policy sued on was executed and delivered. It was wholly unnecessary to 
refer to the nearsightedness of the plaintiff in his proof of claim, in his specitica- 
tions of disability, or anywhere else except in his evidence. He was not required 
to allege this since his nearsightedness was not relied upon as the cause of his 
disability, but merely to show that he could not equip himself to follow some other 
suitable occupation. The nearsightedness of the plaintiff did not tend to excite 
sympathy or awaken prejudice. A casual look at the plaintiff, no doubt, at the time 
the policy was issued or at the time of the trial, would disclose the fact that he was 
nearsighted, 

[7] The court charged with care the law applicable to the facts and fully com- 
plied with C.S. § 564. There appears in the record the following: “(By the Court) 
Is there any further instruction that you gentlemen desire on any aspect of the 
case?) Mr. Marvin Robbins, one of the jurors, replied as follows: ‘We understood 
in your charge that if in our opinion the plaintiff was not able to carry on the 
farm duties which he had been accustomed to carry on that he would be considered 
disabled, but that in the last analysis we were to interpret this contract as we saw 
it. Is that correct?’ (By the Court) ‘Well, substantially.’ ” The defendant contends 
that this was error, but the court below went further and charged the jury correctly 
as follows: “I instructed: you, I think, that if you should be satisfied from the 
evidence and by its greater weight that the plaintiff had become disabled to such an 
extent that he could not carry on his farming pursuit with reasonable continuity, 
performing the usual and ordinary duties incident thereto, or if vou should not so 
find but should find that the plaintiff is disabled so that he could not engage in 
some similar work or some work for which he was physically and mentally qualified 
under all the circumstances, and pursue it with reasonable continuity, earning for 
himself wages, profit or compensation bearing some reasonable proportion to the 
earnings he earned in his former occupation, that would constitute a total disability 
within the meaning of the policy and within the meaning of the law of the State; 
that the mere fact that the plaintiff could perform some odd jobs of a trifling or 
inconsequential nature, either in the occupation of farming or some other occupation 
for which he was qualified mentally and physically, would not preclude a recovery. 
Does that make any clearer the statements of law applicable? * * * The only 
question involved in this action is whether or not the plaintiff was totally disabled, 
permanently and totally disabled, within the period from June 25, 1934, to the trial 
of this action, in the amount involved, which I told you yesterday under the stip- 
ulation between the parties is the benefit provided for, or $30.00 per month, and the 
premiums which have been paid by the plaintiff on the policy from the period 
beginning on June 25, 1934, to the present time.” 

On the whole trial we see no prejudicial or reversible error. 

No error. 
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PETTY v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 164. 
Supreme Court of North Carolina. Oct. 13, 1937. 
193 Southeastern Reporter 228. 
1, FRAUD. 

Where life policy for less than $5,000, issued after medical examination, lapsed 
and was reinstated upon false written representation of insured and without medical 
examination, policy as reinstated could be canceled without allegation and proof of 
fraud in making such allegation (C.S. §§ 6287-6289). 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
2. HEALTH OF INSURED. 

Answers to specific questions in certificate of health upon basis of which insurer 
would reinstate policy and inquiring into the health of assured are material as matter 
of law (C.S. §§ 6287-6289). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. REINSTATEMENT 

Statute providing that where policy has been issued without requiring medical 
examination the policy shall not be rendered void on account of .misrepresentation 
as to physical condition of applicant except for fraud was inapplicable, where 
insured falsely represented in certificate of health given with application for rein- 
statement that he was in good health, since statute ayers only to original contract 
of insurance and does not affect reinstatements (C.S. § 6460, as amended by Pub. 
Laws 1927, c. 13). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. REINSTATEMENT. 

A reinstatement of policy, after default in payment of premiums by perform- 
ance of conditions specified in the policy, continues in force the original policy and 
does not create a new one. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

5. HEALTH CERTIFICATE. 

_ Where insured, to procure reinstatement of policy, made false representation 
in certificate of health upon which insurer relied in reinstating policy, misrepresen- 
tations were material as matter of law, and being untrue policy was not in law 


reinstated (C.S. §§ 6287-6289). 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Clarkson, Schenck, and Devin, JJ., dissenting. 

Appeal from Superior Court, Vance County; H. A. Grady, Judge. 

Action by Mrs. Nannie Draper Petty against the Pacific Mutual Life Insur- 
ance Company of California. From a judgment for the defendant, plaintiff appeals. 

No error. 

An action to recover on policy of insurance. 

This cause came to this court on former appeal by defendant from judgment 
on the pleadings, and is reported in 210 N.C. 500, 187 S.E. 816. The pertinent allega- 
tions of the answer are there set forth. The judgment was reversed and the case 
was sent back for submission to the jury on issues raised. 

The parties agree that on December 21, 1932, the defendant issued to Ira 
Moody Petty, husband of the plaintiff, a certain policy of insurance for $2,000, 
in which the plaintiff is named as beneficiary; that the insured died October 19, 
1935; and that premiums had been paid up to and including the period in which the 
death of the insured occurred. 

The defendant, however, pleads as a defense and offered evidence tending to 
show that the insured failed to pay the premium due on June 21, 1935, or within 
thirty days thereafter, and that in accordance with the provisions of the policy 
same lapsed for nonpayment of premiums; that following the lapsing of the policy 
the insured applied to the defendant for reinstatement of said policy under the 
provisions thereof, with reference to reinstatement or restoration ; that in connec- 
tion with such request, and in accordance with the provisions of said policy, and 
for the purpose of procuring a reinstatement of said lapsed policy, the insured 
signed and delivered to the defendant a certificate of health, upon the basis ot 
which and relying thereon, the defendant, on. eJuly 29, 1935, reinstated the policy 
and accepted from the insured annual premium payment ; and that in the certificate 
of health the insured in response to the question: “Are you now in good health?” 
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answered: “Yes,” and in response to the question: “Have you during the past year 
had any injury, sickness or ailment of any kind, or required the services of a 
physician or any other practitioner? (If so, give full particulars)”, answered “No.” 
The certificate contained, among other things, this further statement: “I hereby 
declare that the foregoing statements and certifications are made by me as a con- 
sideration for the acceptance by the Company of the premiums now in default and 
for the reinstatement of the above numbered policy as of the due date of this 
premium, and are complete, true and correct—and I understand that the Company, 
believing the same to be such, will rely and act on them.” 

Defendant further alleged and offered evidence tending to show that the 
answer to the first question was untrue in that the insured was not at such time 
in good health, but on the contrary had an ulcer of the stomach and other ailments, 
of which condition the insured had previously been informed; that the answer to 
the second question was untrue in that the insured had consulted Dr. Ruffin at Duke 
Hospital in the month of October, 1934, eight months prior to the date of the 
health certificate; that the doctor had diagnosed his case as duodenal ulcer and 
had told the insured that he had such ulcer and gave him instructions as to diet 
and prescriptions for the ulcer; that the insured was taken to Duke Hospital in 
September, 1935, just sixty days after the health certificate had been signed and 
policy reinstated, for treatment and operation for duodenal ulcer; that insured 
was there operated on for ulcer, and that he died following this operation. It is not 
controverted that the original policy was issued after medical examination, nor 
that the reinstatement was made without further medical examination. 

The plaintiff tendered the following issue: “Did the insured, Ira M. Petty, 
procure the reinstatement of the policy upon his life by false and fraudulent state- 
ments, as alleged in the answer?” The court refused to submit the issue, and plain- 
tiff excepted. Thereupon, the court submitted the following issues: “l. Did the 
insured, Ira M. Petty, in the certificate of health signed by him in connection with 
his application for reinstatement of his policy under date of July 26, 1935, repre- 
sent that he was at the time of making such certificate in good health? 2. If so, 
was such representation untrue? 3. Did the said insured in said certificate of 
health represent that during the year previous thereto he had not had any injury, 
sickness or ailment of any kind, or required the services of a physician or any other 
practitioner? 4. If so, was such representation untrue? 5. What amount, if any, 
is the plaintiff entitled to recover of the defendant?” 

By consent the court answered the first and third issues “Yes,” and the jury 
answered the second “No,” and the fourth “Yes.” 

From judgment on the verdict, the plaintiff appealed to the Superior Court, 
and assigned error. 

J. P. & J. H. Zollicoffer, of Henderson, for appellant. 

J. M. Broughton, of Raleigh, and W. H. Yarborough, of Louisburg, for appellee. 

WINBORNE, Justice. 

The question is: Where an insurance policy for less than $5,000, issued after 
medical examination, has lapsed and has been reinstated upon false written repre- 
sentation of insured and without medical examination, can the policy, as rein- 
stated, be canceled without allegation and proof of fraud in the making of such 
representation? We think so. 


{1] All contracts of insurance on lives in this state shall be deemed to be made 
therein and subject to the laws of the state. C.S. §§ 6287, 6288. It is provided in 
C.S. § 6289: “All statements or descriptions in any application for a policy of 
insurance, or in the policy itself, shall be deemed representations and not warran- 
ties, and a representation, unless material or fraudulent, will not prevent a recovery 
on the policy.” 

In the instant case the decision turns upon the written answer to the second 
question in the certificate of health which the insured signed and delivered to the 
defendant for the purpose of procuring and as a condition precedent to a rein- 
statement of the lapsed policy in accordance with the provisions therein set forth. 
The jury has found that the answer is untrue. Under the fact situation, is it 
material, and if so, is it a bar to reinstatement of policy? 

[2] It is settled law in North Carolina that answers to specific questions like 
the one asked in the instant case, where there had been medical examination, are 
material as a matter of law. Bryant v. Ins. Co., 147 N.C. 181, 60 S.E. 983: Alex- 
ander v. Ins. Co., 150 N.C. 536, 64 S.E. 432, 433; Schas v. Ins. Co., 166 N.C. 55, 
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81 S.E. 1014; Hardy v. Ins. Co., 167 N.C. 22, 83 S.E. 5; Mutual Life Ins. Co. v. 
Woolen Mills, 172 N.C. 534, 90 S.E. 574, 576; George Washington Ins. Co. v. Box 
Co., 185 N.C. 543, 117 S.E. 785, 786. 

Speaking to the question in the case of Mutual Life Ins. Co. v. Woolen Mills, 
supra, Mr. Justice Brown writes: “The materiality of the representations is not 
open to dispute. It does not depend upon inferences drawn from facts and circum- 
stances to be proved, in which event the question is one for the jury. A different 
rule prevails where the representations are in the form of written answers made to 
written questions. In such case the questions and answers are deemed to be material 
by the acts of the parties to the contract. McEwen v. Life Ins. Co., 23 Cal. 
App. 694, 139 P. 242. It is not necessary that the misrepresentation should be 
intentional.” Again, in the same case, 172 N.C. 534, at page 539, 90 S.E. 574, 577, 
it is said: “Nothing herein contravenes the well-settled doctrine that where a ques- 
tion is asked, which must be necessarily answered by an opinion, the mistake of 
the applicant in answering such question, made honestly and in good faith, will not 
avoid the policy. This is not so, however, where the questions asked relate to facts 
within the knowledge of the applicant, and not within the knowledge of the company, 
and where the questions and answers are material. In such case the applicant must 
answer truthfully. The purpose of such questions is twofold: First, to elicit infor- 
mation, which the company regards important; second, to give the sources from 
which the company may obtain further information. The parties themselves have 
made these questions and answers material. Their materiality depends, not only 
upon their own purport, but upon the fact that the contracting parties have agreed 
that the written application containing these questions and answers is the basis 
upon which the contract of insurance shall be made or refused.” 

In Alexander v. Ins. Co., supra, it is stated: “The company was imposed upon 
(whether fraudulently or not is immaterial) by such representation and induced to 
enter into the contract. In such case it has been said by the highest court that, 
‘assuming that both parties acted in good faith, justice would require that the con- 
tract be cancelled and premiums returned.’ New York Ins. Co. v. Fletcher, 117 
U.S. 519, 6 S.Ct. 837, 29 L.Ed. 934.” 

In George Washington Ins. Co. v. Box Co., supra, it is stated: “The statute 
itself and the general principles applicable are to the effect that fraud is not always 
essential and that the contract will be avoided if statements are made and accepted 
as inducements to the contract which are false and material.” 

[3] However, it is contended by the plaintiff that, in view of the fact that the 
policy was reinstated without requiring a medical examination, “the policy shall not 
be rendered void nor shall payment be resisted on account of any misrepresenta- 
tion as to the physical condition of the applicant, except in cases of fraud.” C.S. 
§ 6460 (as amended by Pub. Laws 1927, c. 13). This section of the statute is 
inapplicable here for that same relates to the making of the contract on which policy 
is issued, and not to reinstatement of policy without medical examination. In the 
instant case there was medical examination prior to the issuance of the policy. 
The reinstatement of the policy under the provisions thereof with reference thereto 
had the effect only of continuing in force the original contract of insurance. The 
authorities seem to support this view. 

[4] We find in 32 C.J. p. 1357, § 646, “A reinstatement of the policy, after 
default in the payment of the premiums, by performance of conditions specified in 
the policy continues in force the original policy and does not create a new one.” 

In Mutual Life Ins. Co. v. Lovejoy, 203 Ala. 452, 83 So. 591, 592, it is said: “The 
reinstatement of the policy or contract of insurance did not have the effect of creat- 
ing a new contract of insurance, dating from the time of the renewal. It had the 
effect only of continuing in force the original contract of insurance, which would, 
under its terms, have terminated and become void if it had not been reinstated in 
the manner and within the time provided in the original contract.” 

In the case of Clark v. Mutual Ins. Co., 251 Mass. 1, 146 N.E. 43, 44, speaking to 
the question of misrepresentation in application for reinstatement of policy after 
lapse because of failure to pay premium, the court pertinently says: “In an appli- 
cation for reinstatement such as the one before us the parties are bound by the 
terms of the contract. They agreed that all the answers were material to the risk, 
and were true. If the insured consulted a physician, or was treated by one, or had 
been prescribed for by a physician since the date of the policy and before the date 
of the application * * * his answers were not true. * * * Having failed to 
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comply with the conditions precedent mentioned in the application, the policy was 
not revived, and the plaintiff cannot recover,” citing Reidy v. John Hancock Mut. 
Life Ins. Co., 245 Mass. 373, 139 N.E. 538. 

[5] The Tight to reinstate was a part of the original contract. The representa- 
tion in the certificate of health was required as a condition precedent to rein- 
statement. It was material as a matter of law. A truthful answer was required. 
The jury, upon competent evidence and under correct instruction, having found 
the representation untrue, the policy was not in law reinstated. 

In the trial we find no error. 

Clarkson, Schenck, and Devin, JJ., dissent. 


BRADICH v. METROPOLITAN LIFE Pag co. 
Superior Const of Pennsylvania. Oct. 6, 1937. 
194 Atlantic Reporter 522. 
1, FRAUD. 

In action on life policy, evidence indicating that insured, not knowing he had 
tuberculosis at time of applying for policy, told medical examiner that his health 
was good and that he had never had consumption, held not to establish fraud 
that would preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2, MEDICAL EXAMINATION. 

Statutory provision estopping insurer from defending because of defect in 
insured’s health that might have been discovered by medical examination, in 
absence of fraud, was inapplicable to suit on policy brought before effective 
date of amendment (40 P.S. § 51a). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. CONCEALMENT. 

In action on life policy, insurer had burden of showing in defense that 
insured’s answers to appilcation were correctly written down by insurer’s repre- 
sentative and were false and were made with intention of concealing truth. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. CONCEALMENT. 

In action on life policy, whether insured’s concealment of recent treatment 
by physician for ailment of ear was fraudulent was for jury under evidence, 
including evidence that insured did not understand English well. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal No. 65, April term, 1937, from judgment of Court of Common Pleas, 
Beaver County, No. 48, December term, 1933; Frank E. Reader, President Judge. 

Action of assumpsit by Anna Bradich, administratrix of the estate of Mike 
Pavich, against the Metropolitan Life Insurance Company, to recover on a life 
policy. From a judgment on a verdict for plaintiff in the sum of $1,170, defend- 
ant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Lawrence M. Sebring, of Beaver, for appellant. 

Clyde Holt, Harry B. Richardson, and Holt, Holt & Richardson, all of 
Beaver, for appellee. 

CUNNINGHAM, Judg 

On November a 1932, the defendant insurance company issued its contract 
promising to pay to the estate of Mike Pavich $1,000, upon receipt of due proof 
of his death. The policy was “issued in consideration of the application there- 
for” and of the payment of a monthly premium of _—— Attached to the policy 
was the application in two parts, designated A and B; part A having been signed 
by the insured on October 12, 1932, in the presence of N. P. Landay; one of the 
company’s agents, and part B two days later in the presence of Dr. J. L. Miller, 
one of the company’s medical examiners, and “the usual medical attendant” of 
the insured. We are concerned in this case with part B of the application. 

The insured died of pulmonary tuberculosis on March 9, 1933. Proofs of 
death were duly filed in behalf of the insured’s estate the latter part of that 
month. 

Payment having been refused, suit was brought on September 27, 1933, to 
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recover the face of the policy. In the affidavit of defense, the death of the 
insured, the appointment of plaintiff as administratrix of his estate, and the 
issuing of the policy, were admitted, but the company asserted it had been 
obtained by false and fraudulent representations upon the part of the insured. 
Payment of premiums in the total amount of $11.20 was admitted, the return 
thereof tendered, and the money paid into court. 

As new matter, the company pleaded the following paragraphs from the 
application : 

Part A: “It is understood and agreed * * * That the foregoing statements 
and answers are correct and wholly true, and, together with the answers to 
questions on Part B. hereof, they shall form the basis of the contract of insur- 
ance, if one be issued.” 

Part B: “I hereby certify that I have read the answers to the questions in 
Part A. hereof and to the questions in Part B. hereof, before signing, and that 
they have been correctly written, as given by me, and that they are full, true 
and complete, and that there are no exceptions to any of such answers other 
than as stated herein.” 

Four questions and answers from part B of the application, Nos. 6, 7, 17, and 
18, were involved in the litigation. These questions, answers, and the issues 
framed under each by the pleadings, were: 

“6. Present condition of health? Answer: Good.” The company averred 
the insured was not in good health but was at the time “suffering from pulmon- 
ary tuberculosis and laryngeal tuberculosis.” Plaintiff’s reply was that the 
insured was not suffering from those diseases when he made the application, 
or at least had no knowledge that he was afflicted with either. 

“7. (a) When last sick? Answer: May, 1932. (b) Nature of sickness? 
Answer: Grippe. (c) How long sick? Answer: 3-4 days.” The company alleged 
the insured’s illness was not grippe, but tuberculosis. 

“17. Have you ever had any of the following complaints or diseases * * * 
consumption? If yes, give particulars, dates and duration. Answer: None.” 
With relation to this question and answer, the company averred insured had been 
suffering from the stated diseases at least since July 18, 1932. 

The reply of the plaintiff was that these answers were believed by the 
insured to be correct, and that if he had either or both diseases at the date of 
his application such fact was “unknown” to him. 

“18. Have you been attended by a physician during the last five years? If 
yes, give name of complaints, dates, how long sick and names of physicians. 
Answer: Dr. Miller, May, 1932, Grippe 4 days.” 

The company charged that the insured had also been attended and treated 
by Dr. L. H. Landay from July 18, to August 22, 1932, for tuberculosis; that the 
atiswers above quoted were false and fraudulent, were known to insured to be 
false, and were made for the purpose of deceiving, and did deceive, the insurer. 

Plaintiff’s reply was, in effect, that the insured did not knowingly make any 
false answers, and that the company was not deceived as its own physician 
examined insured on October 12, 1932, and recommended him for insurance. 

Two trials were had upon the issues thus framed by the pleadings; each 
resulted in a verdict for the plaintiff for the face of the policy, the last, rendered 
January 21, 1936, being for $1,170. The company’s motions for judgment in its 
favor n. o v. or a new trial were denied and it now appeals from the judgment 
entered upon the verdict. 

Assignments | and 13 are based upon the refusal of the trial judge to affirm 
appellant’s point for binding instructions and the subsequent denial of its motion 
for judgment in its favor upon the whole record. The other assignments relate 
to alleged trial errors in admitting certain evidence and in answering points for 
charge which, it is contended, entitle appellant at least to a new trial. 

The underlying question here involved is whether the learned trial judge, 
Reader, P. J., erred in refusing appellant’s point for binding instructions and 
denying its subsequent motion for judgment n. o. v. 

In reply to appellee’s prima facie case, appellant undertook to support its 
affirmative defense by the evidence of two physicians, one lay witness, and the 
offering in evidence of the proofs of death. Its. main attack upon the represen- 
tation by the insured that his only previous medical attendance had been by Dr. 
Miller during an attack of grippe in May, 1932, which lasted four days, was the 
testimony of Dr. L. H. Landay, a practicing physician in Aliquippa, who testified 
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that the insured came to his office on July 18, 1932, complaining of “an infection 
in the right middle ear,” for which he treated him from that date until August 
22d of that year, and during which period the insured visited the office of the 
witness nine times. After the witness had testified there was a discharge of pus 
from the ear during the entire course of treatment, counsel for appellant 
endeavored to have him say that the insured was also then afflicted with tuber- 
culosis. This effort was not successful. The substance of his testimony was 
thus accurately stated by the trial judge in sustaining an objection to a question: 
“He has said that he did not make a special examination of the lungs of this man 
at the time he treated him from July 18 to August 22, 1932, but that the general 
condition of the man led him to suspect that he had tuberculosis, and that an 
examination to determine that would be justified, but he did not have oppor- 
tunity to investigate it.” 


One of the papers (Defendant’s Exhibit A-3) included in the proofs of death 
was a certificate given by the witness. In it the witness stated he had treated the 
insured for pulmonary tuberculosis from July 18 to August 22, 1932, and that the 
“immediate cause of death” was “pulmonary tuberculosis” from which the insured 
had been suffering for an “indefinite” length of time. It was also stated in the 
certificate that a contributory cause was laryngeal tuberculosis, the duration of 
which had been “about 8 mos.” When the attention of a doctor was directed to 
these statements, his explanation of the apparent contradiction between his cer- 
tificate and his testimony was that after the insured had ceased coming to his office 
for treatment he incidentally saw him in the Beaver County Tuberculosis Institute 
while the witness was making a visit upon one of his own patients; that he there 
discussed insured’s condition with Dr. Wilson, the physician in charge of the 
hospital, and that the statement in his certificate was based upon the information 
he thus subsequently acquired rather than upon his knowledge at the time the 
insured came to him on July 18th. The following question and answer indicate 
that notwithstanding the positive statements in the certificate the witness did not 
know during the course of his treatment of the insured in July and August that 
he had tuberculosis. “Q. After you had seen him and his appearance at the sana- 
torium, together with your knowledge gleaned in the course of the treatment during 
the period that you treated him, did you then have a medical opinion, after you 
had seen him in the sanatorium, as to what the man was suffering from at the time 
he had been under your treatment? A. He still was suffering from the middle ear 
infection. A man can have tuberculosis and have a middle ear infection. If he 
did have tuberculosis, I still did not treat him for it; I was treating him for ail- 
ment to his middle ear.” It was stipulated at the trial that the insured was a 
patient in the tuberculosis hospital from November 26, 1932, (subsequent to the 
date of the policy) until two days before’ his death. 

John Borich, with whom the insured boarded and from whose house he went 
to the hospital, testified the insured had told him about his visits to Dr. Landay 
and that the doctor had told him (the insured) that “he had had a bad sickness.” 
‘There was no evidence that this statement referred to anything more serious 
than the infected ear. This witness also testified that the insured who had lived 
at his house some eight or ten weeks was “coughing all the time.” 


Dr. H. L. Grazier, in charge of the hospital at the Jones and Laughlin plant 
where insured was employed, testified he had examined him, at the instance of the 
mill superintendent, on November 18, 1932, and found him then suffering from 
pulmonary tuberculosis. He expressed the opinion that the insured had been 
suffering from that disease for “six months to a year, roughly speaking or rela- 
tively speaking.” When asked in cross-examination whether his opinion as to the 
length of time insured had tuberculosis was not conjectural the witness replied, 
“Oh, very much so.” He also stated that it would have been quite possible for 
the insured to have been suffering from the disease “and yet be entirely ignorant 
of the fact.” Appellant had the burden of showing upon this branch of the case, 
not only that the insured’s health was not good, but also that he had knowledge 
of that fact. There is no evidence upon the record that the insured had been 
informed by any doctor or from any source, prior to obtaining the policy, that 
he had tuberculosis in any form. The earliest definite time at which insured was 
shown to have had tuberculosis was the date of his examination by Dr. Grazier. 
The proofs of death also included a certificate from Dr. Grazier that he had 
attended insured from November 18, 1932, to the time of his death from tuber- 
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culosis: His statement in his certificate that the duration of the disease had been 
six months was qualified, as above indicated, by his testimony. 

In rebuttal of this evidence, appellee was permitted, over appellant’s objection, 
to introduce evidence with relation to insured’s ability to speak and understand Eng- 
lish. Several witnesses testified he spoke both Serbian and Croatian, and in speak- 
ing with him he insisted they speak one of his own languages rather than English. 
The admission of this evidence is the basis of the second assignment. There was 
countervailing evidence, particularly from Dr. Miller, who understood both Serbian 
and Croatian to a limited extent, that the insured answered the questions addressed 
to him during the medical examination in English and that his answers were 
written down exactly as given. Appellee also called witnesses who testified they 
observed nothing in insured’s physical appearance indicative of failing health. It 
was shown by the pay rolls of his employer that he worked regularly up to Novem- 
ber 17, 1932, the day before he was examined by Dr. Grazier. 

The alleged false answers upon which appellant plants its defense divide them- 
selves into two classes: (a) those relating to the condition of the insured’s health 
at and previous to his application for the policy, and (b) those respecting previous 
medical attendance. 

As to the first group, there was competent evidence from which a jury could 
find that the insured stated to Dr. J. L. Miller, appellant’s medical examiner, on 
October 14, 1932, that the condition of his health at that time was good; that he 
was last sick with grippe for three or four days in May, 1932; and that he had 
never had consumption. Incidentally, it may be noted that the insured stated in the 
course of the examination that the examiner to whom he was talking was the 
physician who had treated him for grippe in May, 1932. Dr. Miller did not, in 
his testimony, deny he had treated the insured for that disease at that time, but 
stated he had no record in his books of such professional service. 

In connection with the issues arising under the answers relative to the con- 
dition of the applicant’s health there is another significant circumstance which 
should be taken into consideration. 

It is in evidence that the policy was issued as a result of the examination and 
report of appellant’s medical examiner. Obviously, he failed to detect any symptoms 
of tuberculosis. 

Subsequent to the disposition of this case in the court below, our Supreme 
Court filed an opinion in Prudential Insurance Company of America v. Katherine 
Kudoba et al., 323 Pa. 30, 186 A. 793, 795, in which the effect of the “passing” by 
a medical examiner for the company of an applicant for insurance upon the right 
of the company to defend an action on the policy upon the ground of the unsound 
health of the insured at the time of the application and the date of the policy was 
considered at length. The policy in that case contained a provision that it should 
not take effect if on the date thereof the insured was not in sound health. It does 
not appear from the record in this case that the policy now in suit contained such 
a provision, but there, as here, the medical examiner for the company had exam- 
ined and passed the insured. In the course of the opinion it was said: “If [a medi- 
cal] examination is made and the company, either with knowledge of an illness 
of the applicant thereby disclosed or without discovery of a pathological condition 
which in fact existed, thereupon issues a policy, it should not be allowed to 
repudiate liability by reason of any defective status of the health of the insured 
at that time, in the absence of any misrepresentations or fraudulent statements 
on his part.” - 

{1] As above indicated, this record is barren of any evidence from which a 
jury could reasonably find that this insured knowingly misrepresented facts when 
he stated to the medical examiner that his health was good and that he had never 
had consumption, or that any kind of fraud was practiced upon the company’s 
physician in connection with this group of answers. 

The case of Evans v. Penn Mutual L. Ins. Co., 322 Pa. 547, 186 A. 133, in 
which the Supreme Court enunciated and summarized the principles of law 
applicable to the type of cases to which this one belongs, was also decided subse- 
quent to the entering of the judgment below. In that case Mr. Justice Drew 


{2] 2It is of interest to note that this has been made a statutory rule by the Act of July 
19, 1935, P.L.1319 (40 P.S, § 51la), which adds a new provision to section 411 of our Insurance 
Law of May 17, 1921, P.L. 682 (40 P.S. § 511). As the cause of action in this case arose 
and the suit was brought prior to the effective date of the amendment, the statutory provision 
has no application to the case at bar. 
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reaffirmed several previous cases and said (at page 554 of 322 Pa., 186 A. 133, 138): 
“When the applicant states he is in good health and believes it to be so, though 
in fact he is suffering from some insidious disorder or latent disease of which he 
is not aware, a recovery may be had.” We think nothing further need be said 
upon this branch of the case. 

[3] As to the second group of answers, relating as they do to previous medical 
attendance, we have a different situation. Appellant endeavored to support its 
contention as to the willful falsity of these answers by the oral evidence of Dr. 
Miller and Dr. Landay. The testimony of Dr. L. H. Landay relative to num- 
erous visits of the insured to his office between July 18 and August 22, 1932, for 
treatment of an infected ear was not contradicted in any way. If the testimony 
of these witnesses is accepted, it follows that, when the insured stated in response 
to question No. 7 that his last sickness was grippe, lasting three or four days, and 
in response to question No. 18 that the physician consulted by him during the pre- 
ceding five years was, “Dr. Miller, May, 1932, grippe, four days,” he at least 
failed to make a full disclosure of facts material to the risk and necessarily within 
his knowledge. It is not questioned in this case that these answers were representa- 
tions and were material to the risk; the test of recovery, therefore, is the good 
faith of the insured in making them. As above indicated, appellant had the burden 
of showing not only that the answers were correctly written down by its repre- 
sentative and were false, but in addition thereto that they were not made inad- 
vertently but with the intention of concealing the truth. It was also said in the 
Evans Case, 322 Pa. 547, at page 552, 186 A. 133, 138: “Whether true answers were 
made, and whether the answers as made were correctly written down by the agent 
of the insurance company, and the good faith of the party making the answers 
to the best of his knowledge and belief are questions which go to the very essence 
of the insurance risk, and parties should not be denied the right to have such 
matters determined before a proper tribunal unless they have covenanted other- 
wise. 

That case is also authority for the proposition (322 Pa. 547, at page 553, 186 
A. 133, 138) that, “It is sufficient to show that they were false in fact and that 
insured knew they were false when he made them (see Lilly v. Metropolitan Life 
Ins. Co., supra, 318 Pa. 248, at page 251, 177 A. 779; Stein v. New York Life Ins. 
Co., supra, 319 Pa. 225, at page 227, 179 A. 589), since an answer known by insured 
to be false when made is presumptively fraudulent.” 

As to the “proper tribunal” for the disposition of the issues here involved, it is 
said in the Evans Case, 322 Pa. 547, at page 555, 186 A. 133, 139: “Ordinarily the 
question of the truth or falsity of the answers and whether or not they were given 
by insured in good faith is for the jury.” 


And again (322 Pa. 547, at page 560, 186 A. 133, 141): “Whenever disputed 
questions of fact are presented by conflicting evidence, whether documentary or 
oral, or whenever the insurer’s defense depends upon the testimony of its witnesses, 
even though such testimony is uncontradicted, the case must be submitted to the 
jury, subject to the trial court’s power to award a new trial as often as in its 
sound discretion it may think the interests of justice require.” 

Here, the testimony of Dr. Landay, with respect to his treatment of the insured 
for an infected ear, and the testimony of Dr. Miller, with relation to the recording 
of the answers, is uncontradicted, but they were both called by appellant. There is 
a conflict in the evidence with respect to the ability of the insured to understand 
English. We have already commented upon the extent to which Dr. Landay’s writ- 
ten statements in the proofs of death have been explained away by his testimony. 

[4] Granting that the insured failed to disclose his attendance by Dr. Landay, 
it was still for the jury to say whether the concealment was fraudulent. In Adams 
v. Metropolitan L. Ins. Co., 322 Pa. 564, 186 A. 144, 145, the answers of an applicant 
to the same question (No. 18) were under consideration and a somewhat similar 
failure to disclose dates and names of physicians was involved. 

It was there pointed out that the terms “good health,” when used in a policy of 
life insurance “means that the applicant has no grave, important, or serious disease, 
and is free from any ailment that seriously affects the general soundness and health- 
fulness of the system.” Our Supreme Court there said: “It is clear that, while such 
[answers] are material to the risk (Murphy v. Prudential Ins. Co., 205 Pa. 444, 453, 
55 A. 19; Rigby v. Metro. Life Ins. Co., 240 Pa. 332, 336, 87 A. 428), the failure to 


report every attendance or treatment by a physician does not alone constitute fraud, 
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as for instance where the application does not disclose attendance for headaches, 
grippe, acute colds, indigestion, or other comparatively minor illnesses; Livingood 
v. N. Y. Life Ins, Co., 287 Pa. 128, 132, 134 A. 474; McBride v. Sun Life Ins. Co., 
9) Pa.Super. 35; cf. Baer vy. State Life Ins. Co., 256 Pa. 177, 183, 100 A. 745; Kuhns 
v. N. Y. Life Ins. Co., 297 Pa. 418, 424, 425, 147 A. 76. In each of those cases a 
jury’s verdict in favor of the beneficiary was upheld, despite the nondisclosure.” 

Again, the following statement from Livingood v. N. Y. Life Ins. Co., 287 Pa. 
128, 134 A. 474, was quoted with approval in the Evans Case, 322 Pa. 547, at page 553, 
186 A. 133, 138: “Where the misstatement has been set forth inadvertently, or 
the narrative is incomplete in detail, and was made without intention of concealing 
the truth, a recovery is permissible, the question of good faith being for the jury.” 

It was therefore for the jury to determine whether the failure of the insured to 
disclose that he had been treated for such an infection of one of his ears as was 
described by Dr. Landay was a fraudulent concealment of medical attendance for a 
“grave, important or serious illness.” 

See, also, Osche v. New York Life Insurance Co., 324 Pa. 1, 187 A. 396. 

The case at bar differs materially from our recent case of Loder v. Metropolitan 
Life Insurance Co. (Pa.Super.) 193 A. 403, in that in the latter there was unim- 
peached documentary evidence of the falsity of the answers of the insured, and 
also from Boltz v. Metropolitan Life Insurance Co. (Pa.Super.) 193 A. 400, where 
the falsity was established by the testimony of the plaintiff, the beneficiary in the 
policy. 

Our conclusion upon the main proposition in this case is that the application of 
the established principles of law to the evidence upon the record results in the con- 
clusion that the jury was the proper tribunal for the decision of the issues raised 
by the parties. 

It is necessary to refer briefly to the grounds assigned by appellant for at least 
a new trial. Its counsel cites and relies upon Panopoulos v. Metropolitan Life 
Insurance Co., 96 Pa.Super. 415, in support of his contention that it was reversible 
error for the trial judge to admit testimony relative to the insured’s limited ability 
to understand and express himself in English. That case did not deal with the 
admissibility of such evidence, but rather with the effect to be given to it. The 
case cited was one in which it had been shown by unimpeached documentary 
evidence, hospital records of medical and surgical attendance and treatment of 
the insured for most serious diseases, that she had deliberately made false repre- 
sentations concerning matters of which she necessarily had personal knowledge, in 
order to obtain the policy sued upon. The beneficiary did not undertake to answer 
this defense by evidence that the answers were believed by the applicant to be true 
or had been erroneously recorded. He merely attempted to contradict the defend- 
ant’s documentary evidence by testimony that the insured was somewhat illiterate, 
could not read English, and understood and spoke it poorly. 

We there held that “proof of the inability of the deceased to read or under- 
stand the English language did not in itself raise an issue upon the question 
whether the answers were made in good faith.” 

In other words, that such evidence was not sufficient, in and of itself, to take a 
case to the jury where the insurer, under all the other evidence, would be entitled to 
binding instructions. 

Here, the situation was quite different. This appellant’s defense rested upon the 
oral testimony of its witnesses. The extent of the insured’s knowledge and use of 
English was in dispute under the evidence relating thereto. There was no evidence 
concerning his ability to read English. As we have already held, the issue in this 
case as to the insured’s good faith was for the jury. The reason assigned by the 
trial judge for overruling appellant’s motion to strike out this testimony reads: “It 
appears now that the deceased, Mike Pavich, probably did not do more than write 
his name in English, and he had some difficulty in understanding English when 
spoken; and that the answers to the application and medical examination were 
made out, or filled in, in the application and medical examination by men who were 
then acting as the soliciting agent and as the medical examiner for the company. 
Now, | think that situation would justify us in submitting the question to the 
jury. 

[5] After reviewing, in his charge, the conflicting evidence upon the subject, the 
trial judge said: “Now the mere fact that he had difficulty in understanding and 
speaking English does not establish that he did not understand these questions and 
answers.” We think the trial judge has fully vindicated his disposition of the 
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matter in the following excerpt from his opinion supporting his rulings upon 
appellant’s motions. “The fact of his understanding or not understanding English, 
as the jury might find from the evidence, was merely called to their attention 
as one of the circumstances to be weighed in determining whether Pavich under- 
stood the questions and answers as found in the application, and this has bearing 
upon the question of his good faith in making the answers.” 

Having examined all the assignments and considered at length those covered 
by appellant’s statement of questions involved, we are all of opinion that none of 
them can be sustained. 

Judgment affirmed. 


SHULER v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 14535. 
Supreme Court of South Carolina. Oct. 5, 1937. 
193 Southeastern Reporter 46. 
1. CHANGE OF BENEFCIARY. 

Where life policy reserves to insured right to change beneficiary, named bene- 
ficiary has mere expectancy and not vested right or interest. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. CHANGE OF BENEFICIARY. ; 

‘rhe expectancy of beneficiary of life policy reserving to insured right to change 
beneficiary may not be defeated except upon substantial compliance with plan 
prescribed Ly policy for changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. EXPECTANCY, 

Under life policy reserving to insured right to change beneficiary by written 
request upon insurer’s blank, filed at its home office and indorsed by it, interest of 
named beneficiary was mere expectancy which could not vest until insured’s death, 
with policy unchanged. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. CANCELLATION, 

Where insurer wrongfully terminates insurance contract, insured may let test 
of validity of termination await suit on policy, he may sue in equity to set aside 
cancellation, or he may sue for damages for wrongful cancellation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. VESTED INTEREST. 

A beneficiary with vested interest under life policy may sue for wrongful 
repudiation thereof by insurer, but a beneficiary without vested interest cannot sue 
for repudiation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. RESCISSION. 

Where beneficiary under life policy reserving right to change beneficiary had 
mere expectancy, she could not maintain action against insurer prior to insured’s 
death for alleged wrongful rescission of reinstatement of policy, since her interest 
therein was contingent and might be extinguished during life of insured. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Cricuit Court of Barnwell County; J. Henry 
Johnson, Judge. 

Action by Mrs. Nealie Kizer Shuler against the Equitable Life Assurance 
Society of the United States. Judgment for defendant, and plaintiff appeals. 

Athrmed., 

‘Yhos. M. Boulware, of Barnwell, for appellant. 

‘Thomas, Lumpkin & Cain, of Columbia, and Blatt & Fales, of Barnwell, for 
respondent. 

FisHBURNE, Justice. 

‘The appellant is suing for the recovery of damages in the sum of $3,000, 
claimed to have been suffered by reason of an alleged fraudulent breach of an insur- 
ance contract issued by the respondent to William F. Shuler, her husband, on Feb- 
ruary 27, 1919, in which the appellant was the named beneficiary. This appeal is 
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prosecuted from an order of nonsuit, granted by the trial judge on motion of 
the defendant. An examination of the policy of insurance clearly establishes that 
the insured reserved the right to change the beneficiary in the manner therein 
described, and it is admitted that the insured was, at the time of the commencement 
of this action, and is now, alive. A preliminary statement of the testimony, which 
we must view in the light most favorable to the appellant, will give the necessary 
history of the transaction leading up to the institution of the action. 

lt appears that an annual premium became due under the policy on October 
21, 1934, and the insured made aplication to the society for an increased loan in 
aid of settlement of the premium, but was advised that on account of the indebted- 
ness then outstanding against the policy it would be necessary for him to pay $2.49 
in cash to complete the payment. It further appears that on November 10, 1934, 
well within the grace period, the plaintiff gave to a soliciting agent of the society 
at Orangeburg, S. C., the necessary amount in cash, with the request that he 
transmit it to the office of the cashier. Later it developed that the agent neglected 
to send in the money within the grace period, which caused the cashier’s office to 
advise the insured that the policy had become lapsed for nonpayment of premium, 
but that application for reinstatement would be considered. Thereafter, according 
to the insured’s testimony, he went to see the agent and asked why he had not 
remitted the money given to him, within the required time, and that the agent 
replied that the matter could be satisfactorily adjusted, but that it would be nec- 
essary for him to sign an application for reinstatement, which was done. 

The insured testified that he informed the agent that, on account of an illness 
previously suffered by him, he could not truthfully represent himself to be in 
good health, but signed the application at the insistence of the agent, who told 
him that if he had not been confined to bed his illness was immaterial. The society 
accepted the reinstatement. 

During the summer of 1935 the insured became ill, suffering from duodenal 
ulcers, and thereafter submitted his claim for total and permanent disability benefits 
under the policy. Within a short time thereafter, he received a letter from the 
society notifying him that the reinstatement of the policy had been rescinded on 
account of the failure of the applicant to disclose his true condition of health in 
his application, and that it denied all liability thereunder. A similar letter was 
written to the plaintiff, as the beneficiary of the policy. It further develops in the 
testimony that, after the receipt of the letter of rescission, W. F. Shuler, the 
insured, instituted an action against the society for the recovery of damages on 
account of the alleged wrongful breach of those provisions of the policy wherein 
the society contracted to pay disability benefits, which breach was alleged to have 
been accompanied by a fraudulent intent and accomplished by a fraudulent act. The 
trial of this case resulted in a verdict in favor of the insured for the sum of $1,600, 
and the judgment entered thereon was duly paid and satisfied. 

From this review of the testimony it appears that the respondent was without 
right to rescind the reinstatement of the policy. 

By the insurance contract the respondent promised to pay to the beneficiary, 
subject to any loan or advance made by it, and subject to the general provisions 
of the policy, the sum of $2,000, upon receipt of due proof of the death of the 
insured, provided premiums had been duly paid, and provided the policy should 
then be in force, with the right reserved to the insured to change the beneficiary. 

The following provision forms a part of the contract: 

“If the right to change the beneficiary has been reserved and there is no written 
assignment of this policy on file with the Society, the Insured may from time to 
time during its continuance, change the beneficiary or beneficiaries by a written 
request, upon the Society’s blank, filed at its Home Office, but such change shall 
take effect only upon the endorsement of the same hereon by the Society. 

“If there be no beneficiary surviving at the death of the insured, the proceeds 
of this policy shall be payable to the executors, administrators, or assigns of the 
Insured.” 

[1, 2] It is now the settled law of this jurisdiction, and of most jurisdictions, 
that where a right to change the beneficiary has been reserved to the insured 
in the policy, the named beneficiary has a mere expectancy and not a vested right 
or interest. Bost v. Insurance Company. 114 S.C. 405, 103 S.E. 771; Antley v. 
Life Insurance Company, 139 S.C. 23, 137 S.E. 199, 60 A.L.R. 184: Livingston v. 
Life Insurance Company, 173 S.C. 87, 174 S.E. 900, 902. But this expectancy, 
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while held subject to the exercise of the right of the insured to change the bene- 
ficiary, is entitled to the protection which the policy gives it, not to be defeated 
except in the contract method; that is to say, where the policy prescribes a plan 
for changing the beneficiary, there must be at least a substantial compliance there- 
with. Wanamaker v. Stroman, 167 S.C. 484, 166 S.E. 621; Davis v. Acacia Mut. 
Life Ins. Co. 177 S.C. 321, 181 S.E. 12. 

The plaintiff is suing as beneficiary under the policy, and the question is, has 
she under the law of this state such an interest in the contract as entitles her 
to recover damages for its wrongful cancellation during the life of the insured; 
and has she such an interest therein as that she can be deemed to have suffered 
legal damages from its breach by the defendant. 

‘The rule is well settled that, under an ordinary policy of life insurance, in 
which there is no reservation of a right to cut off or modify the interest of the 
beneficiary, the policy and the money to become due under it belong, from the time 
of its issuance, to the person named in it as the beneficiary, and that the insured 
is without power in such case by any act of his to transfer to any other person 
the interest of the person so named as beneficiary. Under such a policy the bene- 
ficiary acquires a vested right, which cannot be affected by any act of the insured 
subsequent to the execution of the policy, except it be a breach of condition. If, 
however, as shown by the authorities above noted, by the terms of the policy itself 
there is reserved to the insured (as was done here) the right, without the consent 
of the beneficiary, to change the appointee, with the assent of the insurer, the 
beneficiary, the policy and the money to become due under it belong, from the time 
ot the insured. 

[3] Under the right reserved in the insured’s contract, the interest of Mrs. 
Shuler, as beneficiary, was inchoate, a mere expectancy during his lifetime, depend- 
ent on the will and pleasure of her husband, as holder of the policy, and could not 
vest until his death, with the policy unchanged. 

By the quoted provision of the policy, which provides how a change of bene- 
ficiary may be effected, neither the insured nor the insurer, nor both acting together, 
could accomplish a change except by substantial compliance with the plan therein 
provided. Neither the insured nor the insurer has made any attempt to change 
the beneficiary. ‘he appellant contends that, even though her husband is still 
living, she is enabled to bring this action for wrongful cancellation, because her 
interest has become vested by reason of the fact that no change can now be made, 
the insurance company having repudiated the. contract and breached it in its 
entirety. 

[4] By the weight of authority, where an insurer wrongfully cancels, repu- 
diates, or terminates the contract of insurance, the insured may at once pursue 
either of three courses: (1) He may elect to treat the policy as still in force, and 
let the test of the validity of the cancellation or repudiation await until the policy 
is payable and is sued on; (2) he may sue in equity to set aside the cancellation, 
and to have the policy declared to be valid and in force; or (3) he may maintain 
an action at law to recover damages for the wrongful cancellation or repudiation. 
32 C.J., § 461, p. 1263. This right inures to the benefit of the insured. 

[5] There is also authority for the position that an action will lie for damages 
by the beneficiary for the wrongful repudiation of an insurance contract, the cause 
of action residing in the beneficiary where he has a vested interest under the policy; 
but where he has no vested interest he cannot sue for a repudiation. 14 R.C.L. 
§ 193; Slocum v. Northwestern National Life Ins. Co., 135 Wis. 288, 115 N.W. 
796, 14 L.R.A.(N.S.) 1110, 128 Am.St.Rep. 1028. 

[6] We think that it cannot successfully be asserted that any act of the 
respondent made it impossible and placed it beyond the power of the insured 
to change the beneficiary, or otherwise destroy her expectancy. Conceding that 
the rescission of the reinstatement was wrongful and unlawful, the interest of 
the beneficiary could not thereby be affected because her interest under the terms 
of the insurance contract was contingent. In law, the policy was still in force, 
the insured was then, and is now, alive, and the interest of the beneficiary may 
be completely extinguished by the happening of any one of several contingencies, 
namely, the insured may change the beneficiary; he may surrender the policy for 
its cash surrender value; he may hypothecate it as security for a loan. 

‘The uncertainty of the appellant’s interests, as beneficiary, growing out of 
the contingencies incident to the power of the insured to thus deal with the policy, 
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renders the rights of the beneficiary too hypothetical to be made the ground for 
damages for breach of contract. It is a mere expectancy of an unascertainable 
value, and hence cannot be made the basis of a claim for damages. 

It follows that the bringing of this action on the part of the plaintiff-beneficiary 
is clearly premature, and the action cannot be maintained. Having reached the 
conclusion announced, a consideration of other questions becomes unneces ’ 

All exceptions are overruled, and the judgment of the lower court is affirmed. 

Stabler, C. J., and Bonham and Baker, JJ., concur. 

Carter, J., did not participate on account of illness. 


PEAY et al. v. DURHAM LIFE INS. CO. No. 14549. 
Supreme Court of South Carolina. Oct. 14, 1937. 
193 Southeastern Reporter 199. 
1, PREMIUMS, REFUSAL OF. 

In action for damages for breach of insurance contract, questions whether 
insurer’s agent refused to accept premiums on policy because of insured’s conviction 
for felony and confinement in penitentiary for life and whether agent told beneficiary 
that policy was canceled on orders from headquarters were for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Jud Appeal from Common Pleas Circuit Court of Chester County; C. J. Ramage, 
udge. 

Action by Tom Peay and Mary Hemphill against the Durham Life Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded for a new trial. 

McDonald, Macaulay & McDonald, of Chester, for appellant. 

Hamilton, Gaston & Hamilton, of Chester, for respondents. 

BonHAM, Justice. 

The real party plaintiff in the case is Mary Hemphill. She charges the defend- 
ant with having broken a contract of insurance with intent to defraud her and 
her son Tom Peay of their interests therein. The policy of insurance is on the life 
of Tom Peay, and Mary Hemphill is the beneficiary thereunder. Her son Tom 
Peay was convicted of a felony and sentenced to be confined in the state peniten- 
tiary for the period of his natural life. He is confined there now. Mary Hemp- 
hill had another policy in the same company and policies in other companies. She 
alleges that after the conviction of Tom Peay, when the agent of the defendant 
company came to collect the premiums on her policies, he told her that he could not 
accept the premiums on the policy on Tom Peay; that because of his condition it 
would be unlawful to do so; that she refused to pay on her policy unless they 
would take pay for the other, and she alleges that they canceled the policy. 

For answer, defendant denied all allegations not admitted. It admitted the 
execution and delivery of the policy, and that the policy was canceled because the 

remiums were not paid for a period of more than four weeks, the premiums 
eing payable weekly, and by the express terms of the policy it lapsed for nonpay- 
ment of premiums. 

The case was tried by Judge Ramage and a jury, and the verdict was for plain- 
tiff for sums of $50 actual damages, and $500 punitive damages. 

Motion for directed verdict for defendant was made in due time, and refused. 

From the judgment on the verdict, the appeal comes on grounds stated in nine 
exceptions, which make as stated in appellant’s brief, four questions, viz. : 

(1) Failure to grant the motion for directed verdict. 

(2) Refusal to permit defendant’s counsel to cross-examine Mary Hemphill 
with reference to her dealings with agents of other insurance companies. 

(3) Error for the trial judge to read to the jury extracts from the opinion of 
the Supreme Court in another case, which, as read to the jury, amounted to a 
charge on the facts. 

(4) Error by trial judge in stating to plaintiff's counsel, in his charge, that the 
jury would have to find some actual damages for the plaintiff. 

The motion for directed verdict was based on the grounds that: 

(1) There was no evidence of a plan or scheme by defendant to bring about a 
cancellation of the policy. 

(2) No evidence of any actionable fraud practiced by defendant; hence there is 
no ground for finding punitive damages. 

(3) Failure to prove the allegations of the complaint. 
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(4) No evidence that any authorized agent of the company has ever tried to 
cause the policy to lapse. 

(5) The policy lapsed in accordance with its terms because of the failure to pay 
the premiums. 

[1] We do not think the trial judge erred in not granting the motion for 
directed verdict. The fundamental question was, Is there any evidence in support 
of the allegation that the agent of the defendant company refused to accept the 
premiums on the policy of Tom Peay because of his conviction and confinement in 
the penitentiary, and that such agent told Mary Hemphill that the policy was can- 
celed on orders from headquarters? It is. true that Mary Hemphill, who made 
these statements, was much confused as to the agent of the company who thus 
acted. She denied that it was R. D. McFadden, after having said it was McFadden. 
Mrs. Tipping stated that it was McFadden; that Mary told her at the time that 
it was he. 

Mr. McFadden stated that when he and Mr. Roakes went to see Mary Hemphill 
about reinstating her policies, she refused to do so, saying: “If you don’t want to 
take all of my business, I don’t want any.” 

We think all of these statements, taken together, furnish that quantum of 
evidence which serves to take the case to the jury on that issue. 

(2, 3] Mary Hemphill was much confused in regard to the name of the agent 
of the company who refused to take the premiums on Tom Peay’s policy, and who 
told her the policy was canceled. First she said it was Mr. McFadden, then she 
said it was a man she did not know; then, in answer to a question by her attorney, 
she said it was the man who had written the receipt in her premium book dated 
November 14. Inspection of the receipt book shows that the receipt was written 
by “E. C. McF.,” Mrs. E. C. McFadden, a clerk in the office of defendant, who only 
gave receipts for premiums paid in the office. Clearly Mary Hemphill was at 
fault in saying that Mrs. McFadden was the person who refused to accept the 
premiums and who told her that the policy was canceled. In this failure by Mary 
Hemphill to identify any authorized agent of the company, or to prove it by any 
other witnesses thereabout, it became a vital question whether she had sustained the 
burden of proving that the company had with fraudulent intent canceled the policy. 
It is true that Mrs. Tipping states that McFadden was the agent, but she says 
she knows it because Mary told her so at the time; but the receipt book shows 
that McFadden was not there that day. It is an almost certain conclusion that 
Mrs. Tipping is confusing this occasion with the day when Mr. McFadden and 
Mr. Roakes went to see Mary Hemphill with a view to induce her to reinstate her 
policy. 

Now in this state of uncertainty and confusion on this most vital issue in plain- 
tiff’s case, the defendant’s counsel sought to show that Mary Hemphill had confused 
the agents of other insurance companies with the agents of this defendant. To 
that end defendant’s counsel sought to cross-examine her in relation to policies 
she held with other companies, one of which, the Industrial Life Insurance Com- 
pany, had offices in the same building with and adjacent to the offices of this 
defendant. He was denied this opportunity. It is true that counsel had cross- 
examined the plaintiff at great length; but not on this point. It seems to us he was 
entitled to do so. Here was the crux of the whole case, and the matter sought to he 
ascertained was pertinent and vital to the issue. It is true that the trial iudge is 
vested with large discretion in the matter of the competency, pertinency, and 
admissibility of testimony, but it is equally true that if, in the exercise of that 
discretion, he infringes upon a legal right of a party to the trial, this court will 
review his action. 

We think such a situation is here disclosed, and that the ruling of the trial 
court was, erroneous. 

[4] The trial judge made no final ruling upon the objections covered by excep- 
tion 7, therefore, under the settled rule of this court, that exception is not con- 
sidered. 

[5-7] In charging the jury, the trial judge read to it the following extract from 
the case of Sutton v. Continental Cas. Co., 168 S.C. 372, 167 S.E. 647, 649: “In esti- 
mating such loss,” that is, on actual damages Mr. Hamilton, “the jury should first 
ascertain what the policy was then worth to the plaintiff insured. And in allowing 
that, they may take into consideration anv evidence as to the then ability of the 
insured to obtain other insurance to take the place of the insurance which the com- 
pany refused to carry any longer. So you should ascertain what was the actual 
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value occasioned by the attempted cancellation to the plaintiff, and such compensa- 
tion would be regarded in law as actual damages, arising out of the cancellation. 
If the cancellation of the policy was attempted for the fraudulent purpose of 
depriving plaintiff of his right to the insurance under the contract, on account of the 
condition of his health then existing, if the condition of his health prevented his 
getting other insurance then the jury could take such fraud into consideration, and 
if the evidence establishes that the cancellation was accompanied and prompted by 
fraud on the part of the company, the jury could give the plaintiff, in addition to 
such actual damages as he sustained by reason of the cancellation, such further sum 
as the jury might determine from the evidence would be proper as punishment to 
the defendant for such fraudulent act. Such damages allowed as punishment for 
a fraudulent act are called punitive damages, and if the jury find the plaintiff is 
entitled to recover damages, under the law as I have stated it to you, then you 
should separate the two amounts in your verdict and state the amount of each 
separately.” 

It is charged in exception 8 that this paragraph, as read to the jury, amounted 
to a charge upon the facts of the present case, and tended to lead the jury to the 
belief that defendant in this case had canceled the policy; that is to say, the jury 
were led in this case to believe that it had been proved, or was admitted, that the 
defendant had canceled the policy on Tom Peay. 

It is conceded that a trial judge may read to the jury from the opinion of the 
Supreme Court in another case, but it is a power which should be exercised with 
great care. It is the duty of the court in such case to see that the facts in the case 
from which he reads to the jury are in exact accord with those of the case being 
tried; or, if they are not so in accord, he should explain to the jury wherein the 
differences lie. Otherwise, he confuses them, or misleads them. 

In the case of Richardson v. Northwestern R. Co., 131 S.C. 57, 126 S.E. 397, 
399, in a concurring opinion, Mr. Justice Marion said this: “I concur in the result. 
T think so much of the opinion of Mr. Justice Fraser, as refers to and disposes 
of the contention that the trial judge committed error in reading from the opinion 
of this court on a former appeal, is too broadly stated in that it is open to the 
construction that it is always proper for a trial court to read to the jury from an 
opinion of the Supreme Court in that particular case. Obviously, the trial judge 
on a new trial has no more right to refer to, state, or comment on the facts than 
the trial court had at the first trial. In disposing of the points raised on appeal, 
it is not only necessary for the Supreme Court to state the facts, but it is fre- 
quently necessary to analyze and discuss the evidence in relation to the contentions 
of law—a prerogative expressly denied to the trial judge by the provisions of the 
Constitution, article 5, § 26. It is equally obvious that the trial court is not 
relieved of the duty to obey the constitutional mandate by the fact that the case 
has been in the Supreme Court, and that an opinion stating and discussing the facts 
has been delivered by that court. It follows that if the matter read to a jury from 
an opinion of this court embraces any reference to or comment on the facts of the 
case, which it would have been improper for the trial court to make on the first 
trial in declaring the law, without charging ‘in respect to matters of fact,’ as 
required by the Constitution, such reading would constitute a plain violation of 
the constitutional inhibition.” 

It is true that in that case the question was whether it was error for the 
judge to read from the opinion of this court given on appeal from a former trial 
in the same case, but the fundamental principle involved is the same. Indeed, we 
think the evil is greater when the facts of an alien case are attempted to be applied 
to a case of different import. 

In the Sutton Case, there was no dispute that the insurance company had 
attempted to cancel the policy. It undertook to justify its action by the plea that 
the policy contract gave it the right to cancel it in the manner it attempted to do. 
In our present case, the allegation that defendant had canceled, or attempted to 
cancel, Tom Peay’s policy, was strongly denied by defendant. Around that issue 
the controversy turned. Any suggestion, or even intimation, by the trial judge 
that that fact was settled, that it was proved against either party, however unin- 
tentionally such suggestion might be made, could not fail to be harmful. 

When the trial judge read to the jury this language, “they may take into con- 
sideration any evidence as to the then ability of the insured to obtain other insur- 
ance to’ take the place of the insurance which the company refused to carry any 
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longer,” and this, “You should ascertain what was the actual value occasioned by 
the attempted cancellation * * * such compensation would be regarded in law as 
actual damages, arising out of the cancellation,” he infringed upon the inhibition 
against such action by the court. (Italics added.) Repeatedly the attempted 
cancellation in that case is referred to as an established fact, and there was no 
error as applied to that case, but when applied to the present case by the judge’s 
charge without explanation or differentiation, but is given to the jury for their 
guidance in determining the hotly disputed issue whether in this case the policy 
had been canceled by the company, can there be a doubt that it was highly pre- 
judicial and misleading, and harmful to the defendant? 

When he read the words, “the insurance which the company refused to carry 
any longer,” and the repeated expressions “attempted cancellation,” “arising out of 
the cancellation,” etc., without telling the jury that that language applied to the 
Sutton Case only, the jury must have received the impression that the judge con- 
sidered it to be settled that the defendant had refused to carry Tom Peay’s insur- 
ance any longer and had attempted to, or did, cancel it. 

[8] The books teem with decisions to the effect that the trial court may not, 
even unintentionally, intimate to the jury any opinion it may have as to the facts 
of the case. 

The Constitution (art. 5, § 26) in express terms reserves this power to the 
jurors, uninfluenced by the weight of the judge’s views. 

We find no merit in the allegation of error made by exception 9. 

|9] When his honor said, “I believe, Mr. Hamilton, they will have to find 
some actual damages,” and Mr. Hamilton interrupted and said, “Yes, Sir, the 
verdict would have to be for some amount of actual damages before any amount 
of punitive damages,” it is evident that Mr. Hamilton said just what the judge 
was about to say. We do not think the jury was misled. 

The judgment is reversed, and the case is remanded to the circuit court for 
a new trial. 

Stabler, C. J., and Baker and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


LIFE & CASUALTY INS. CO. v. GARDNER. 
Court of Appeals of Tennessee, Eastern Section. July 3, 1937. 
108 Southwestern Reporter (2d) 1100. 
2. VIOLATION OF LAW. 

‘There must be causal connection between insured’s unlawful act and injury 
to him to bar recovery on life insurance policy for his resulting death under provi- 
sion excepting from coverage loss sustained by insured while committing some act 
in violation of law. 

(For other cases, see Insurance, Dec. Dig. § 447.) 

3. ORDINANCE. 

A provision in life insurance policy that it does not cover loss sustained by 
insured while committing some act in violation of law applies to violation of city 
ordinance. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

4. PROXIMATE CAUSE. 

Evidence in action on life insurance policy, excepting from coverage loss 
sustained by insured while committing some act in violation of law, held sufficient 
to warrant jury’s conclusion that insured’s violation of city ordinance by entering 
street intersection on bicycle against red light was too remote to constitute proxi-' 
mate cause of his injury when front wheel skidded, throwing him against auto- 
mobile, after turning into intersecting street. 

(For other cases, see Insurance, Dec. Dig. § 665[5.]) 

5. INTENT. 

A provision in life insurance policy, excepting from coverage loss sustained 
by insured while committing some act in violation of law, contemplates intentional, 
not accidental, violation. 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal in Error from Circuit Court, Washington County; Ben Allen, Judge.. 
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Action by Mrs. Connie Gardner against the Life & Casualty Insurance Com- 
pany. po ent for plaintiff, and defendant appeals in error. 
Afhrm 


Crouch & Crouch, Price & Price, and Clarence Bradley, all of Johnson City, 
for plaintiff in error. 

Glen M. Elliott and George N. Barnes, both of Johnson City, for defendant 
in error. 

Portrum, Judge. . 

{1] This suit was filed in the circuit court of Washington county, at Jones- 
boro, and served upon a local agent in charge of the company’s local office in 
Washington county, to reduce to judgment an insurance policy issued by the 
defendant at its home office in Nashville upon the life of Connie G. Gardner, Jr., 
deceased, a minor insured as a telegraph messenger boy. The defendant filed 
a plea in abatement to the jurisdiction of the court on the ground that the venue 
of the cause of action lay in the law court of Washington county, and not the 
circuit court, and that the law court had exclusive jurisdiction by reason of the 
residence of the party. The stipulation of the facts arising under the plea was 
made and filed in the cause. The court overruled the plea and the case went to 
trial, resulting in a verdict for the plaintiff. The court’s act in overruling the 
plea is assigned as error in this court. The question is not reviewable here for 
the reason that the stipulation of fact was not made a part of the bill of exceptions. 
It is true the paper is shown to have been filed in the lower court and it appears 
in the transcript, but it is not a part of the technical record, not having been 
entered upon the minutes, and it is not identified nor authenticated by the trial 
judge’s signature to the bill of exceptions or otherwise. It is not a part of the 
record. Lyon v. Grant Crabtree, 16 Tenn.App. 42, 64 S.W.(2d) 24; McGhee v. 
ao: 12 Lea (80 Tenn.) 89; McMillan Marble Co. v. Black, 89 Tenn. 118, 14 
S.W. 479. 

The policy of insurance was issued June 11, 1928, covering Connie G. Gardner, 
Jr., age eight years, and provided: “ * * * this policy is intended to cover a tele- 
graph or other messenger boy, if injured on the street while attending to the duties 
of this employment, whether standing still, walking or riding. * * * ” 

The insured was killed on the Sth day of September, 1936, while riding a 
bicycle upon the streets of Johnson City, returning to the office from the delivery 
of a telegraph message. He was riding rapidly down a grade on Buffalo street 
when the traffic light turned red in front of him and he forcibly applied the brakes 
of his bicycle, causing the rear wheel to skid, and at this time an automobile was 
entering upon the intersection of Buffalo and Nash streets, the intersection the 
insured was approaching, and this automobile passed over the intersection and 
continued down Ash street. The insured, because of his momentum, or the 
ineffectiveness of his brakes to hold, skidded his bicycle for a distance of 35 
feet, and to avoid a collision turned his bicycle in the direction the intersecting 
automobile was traveling down Ash street, and, after entering upon Ash street, 
he continued to skid his rear wheel for a distance of half the width of the 
sidewalk. At this point he released his brakes, perhaps having his bicycle then 
under control, and continued down Ash street, following and passing the automboile, 
but as he passed the automobile the front wheel of his bicycle, for some cause, 
skidded from under him, throwing him off the wheel and against the moving car, 
striking his head upon some part of the windshield and fatally injured him. 

[2, 3] The company defends upon the italicized portion of the following quota- 
tion: 

“This policy does not cover disappearance or injuries of which there is no 
visible contusions or wounds upon the exterior of the body of the insured * * * 
nor does it cover * * * loss sustained by the insured * * * while committing ‘some 
act in violation of law * * *’.” 


It is insisted that the insured entered into this intersection, turning to his 
right, at a time when the traffic light was red, and that he violated a city ordinance 
making it a misdemeanor to enter into an intersection against a red traffic light. 

As the insured approached the intersection of Ash and Buffalo, he had crossed 
150 feet away the intersection of Walnut and Buffalo where there was another 
traffic light, and, this block being a short one, these traffic lights were synchronized 
and showed red at both lights at the same time and also green at the same time, 
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which had a tendency to cause traffic to speed up to cross the second light before 
the signal changed. The deceased was between the two when the lights changed, 
and he had to act with emergency in an attempt to prevent entering into the inter- 
section while the light was red. He was unable to prevent entering into the inter- 
section because of the insecurity or the defectiveness of his brake, and, as here- 
tofore stated, he skidded his bicycle down this incline for 35 feet, turning ~ his 
right and following the automobile which had crossed the intersection before him, 
and, after releasing his brake about half the width of the sidewalk after he entered 
Ash street, he continued down Ash street for a distance of 24 feet before his 
front wheel skidded, throwing him against the car. 

The jury returned a verdict in favor of the plaintiff for the face of the policy 
and interest, and also the 25 per cent. penalty, but the penalty has been eliminated. 
The principal assignment of error is that the trial court erred in declining to 
direct a verdict at the conclusion of all the evidence. The provision of the policy 
relied on as a defense by the defendant has been held to be a valid provision 
by the courts, in reference to adults. (We have found no case discussing its binding 
effect upon an eight year old messenger boy.) Southern Insurance Co. v. Mary 
Graham, 152 ‘Tenn. 578, 280 S.W. 30. But there must be a causal connection between 
the unlawful act and the injury. Southern Insurance Co. v. Mary Graham, supra, 
and Insurance Co. v. Bennett, 90 Tenn. 256, 16 S.W. 723, 25 Am.St.Rep. 685 
This provision of the policy applies to a city ordinance. Phoenix Indemnity Co. 
v. Barrett, 167 Tenn. 116, 67 S.W(2d) 135. 

|4] The court is of the opinion that there is evidence from which the jury 
could logically conclude that the violation of the ordinance by entering into the 
intersection against the red light was too remote and the causal connection had 
been broken prior to the injury. When the boy released his brake after turning 
in the intersection, having applied it forcibly for more than 35 feet, it is reasonable 
to conclude that he had his bicycle then under control or otherwise he would have 
continued to apply the brake. The skid marks of the rear wheel of the bicycle 
were very legible and well established by the testimony. After releasing the brakes, 
he traveled 20 feet down Ash street, following or attempting to pass the car with 
his bicycle under control when his front wheel skidded and he was thrown against 
the automobile. The jury may have concluded the skidding of the front wheel 
of the bicycle was an independent causation and the prime and proximate cause of 
the injury, and the jury might also have concluded that the proximate cause of 
this injury was the defective condition of the brakes on the bicycle. And but for 
these defective brakes the boy would have stopped his bicycle before entering the 
intersection and would not have suffered injury. If this be true, there is no way 
to work out the causal connection between the proximate cause of the injury 
and the violation of the ordinance. 

[5] The court is further of the opinion that the violation of law contemplated 
under the terms of the policy is an intentional violation of law by the insured. 
And accidental violation was not within the contemplation of the party. 

“The exception includes only cases where the accident happens through the 
insured’s voluntarily and intentionally being or walking on the roadhed and not 
where he was there by force of accident or involuntarily.” Accidental Insurance, 
1 C.J. § 156, p. 462. 

‘Two cases are cited as authority for this text: DeLoy v. Travelers Ins. Co., 
171 Pa. 1, 32 A. 1108, 50 Am.St.Rep. 787, and Equitable Accident Ins. Co. v. Osborn, 
90 Ala. 201, 9 So. 869, 870, 13 L.R.A. 267. In the latter case there was a provision 
against injury by a moving train while upon the track of the railway company 
and the insured while running toward the track stumbled and fell against the side 
of the engine of the passing train; the court held the exception inapplicable, say- 
ing: 

“A fair and reasonable construction of the phrase in question is: Voluntarily 
and intentionally being or walking on the railway road-bed, not- being there by 
force of accident, and involuntarily, for a mere comparative moment of time.” 

An analogous holding is available from our own case of Insurance Co. v. 
Bennett, supra. In that case the policy exempted the company from liability in 


case the insured was killed while engaged in a quarrel. The holding is stated in 
the sixth headnote as follows: 


“The death of the insured does not fall within the exception contained in 





272 The Insurance Law Journal, Vol. 90 [Feb., 1938 


this clause of the policy unless it occurred as the result of a quarrel provoked 
by himself, and of such serious nature that he might reasonably have expected that 
anger would be aroused and violence inflicted. It is not every trivial dispute that 
is a quarrel within the meaning of this clause.” 

6] The court finds it unnecessary to construe the ordinance to determine if 
the boy in fact violated its provisions. The insistence that the trial judge should 
have directed a verdict at the conclusion of the plaintiff's evidence is waived. 
Gerber Co. v. Smith, 150 Tenn. 255, 263 S.W. 974. 

We find no error in the judgment, and it is affirmed, with costs. 

Ailor and McAmis, JJ., concur. 


JETT v. LIFE & CASUALTY INS. CO. 
Court of Appeals of Tennessee, Eastern Section. Dec. 19, 1936. 
Petition for Certiorari Denied by Supreme Court Oct. 3, 1937. 
109 Southwestern Reporter (2d) 104. 
3. REINSTATEMENT. 

In action on life policy, burden was on insurer to establish that insured was 
not in good health when policy was reinstated and to exclude the possibility that 
death resulted from a disease incurred after reinstatement and not from a Tce 
contracted before reinstatement in order to entitle insurer to a directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. RECURRENCE. 

In action on life policy, whether death of insured from tubercular meningitis 
resulted from a recurrence of a former disease of a hip joint, which would preclude 
recovery because insured would not have been in good health when policy was 
reinstated, or from inhaling tubercular bacteria after reinstatement, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal in Error from Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

Action by Leatha Jett against the Life & Casualty Insurance Company. Ver- 
dict was directed for the defendant, and the plaintiff appeals in error. 

Reversed and remanded for a new trial. 

J. F. Wheless, of Chattanooga, for plaintiff in error. 

Sizer, Chambliss & Kefauver, or Chattanooga, for defendant in error. 

PortruM, Judge. 

The verdict in this case was directed by the trial judge upon the sole ground 
that the insured was not in sound health at the time of the application of the policy 
and when the policy was issued and delivered. This was the issue raised in the 
motion for a directed verdict, and sustained by the court. This issue is deter- 
minative of the lawsuit if the trial judge correctly sustained the motion, but, if 
he erred, there must be a new trial, regardless of other issues raised by the plaintiff 
in error, and it follows that this is the sole question presented to this court for 
determination. 

On May 28, 1929, the defendant company issued a life insurance policy on 
the life of Oscar Jett, Jr., age seven years, upon the application of his parents, 
with the plaintiff, Leatha Jett, named as beneficiary, payable upon the death of the 
insured while the policy was in effect. The amount of the policy was $890, and 
the consideration was the payment in advance of weekly premiums on each and 
every Monday, et cetera. 

While this policy was in force, and on January 15, 1932, the witness Dr. 
Robert C. Robertson called to see the insured professionally and diagnosed his case 
as tuberculosis of the left hip joint; he treated this boy until December 14, 1932, 
when he operated upon him by taking a portion of the bone of his pelvis and 
grafted it across the hip joint with the purpose of making the joint rigid and 
to arrest the tubercular condition. Prior to the operation he had built up the 
general health of the patient and given him such treatment as was advisable in 
preparation for the operation. Following the operation, the patient remained in a 
plaster cast until April, 1933, and in May, 1933, a brace was applied and the brace 
gradually removed and completely discarded January, 1934. The doctor continued 
to visit him through January and up until September 29, 1934, which is the date 
he last saw him professionally. Upon this date he examined the patient and he 
testifies that the tubercular condition was arrested. He explains the technical 


difference between an arrested case and a cured case as follows: 
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“From a technical viewpoint, doctors differentiate between a cure and an arrest. 
By a cure we mean that a part is restored to its absolute normal, the same as it was 
before the injury or disease. From that viewpoint a cure is rarely obtained in 
anything. In other words, an injury will heal, will leave a scar, therefore it is 
not in anatomical sense a cure. On the other hand, a wound will heal, leaving 
a scar, you have a perfect function, and in that sense it is a cure, a cure in that 
sense of differentiation. In tuberculosis it is felt that tuberculosis is never cured 
in any part of the body in the sense that the part is the same as it was before 
the disease; in other words, a scar is left, or certain after-effects left, so that it 
is never as perfect as it was before the disease occurred. On the other hand, 
tuberculosis in different parts of the body always heals by the production of a scar, 
and in the cases of joints by the production of bone, so there is no motion in 
that joint. And we can see le vanaue methods of examination in cases of joint 
tuberculosis there is no motion; and by other tests we can see no sign of disease 
within the joint. In other words, the disease has been replaced by bone, and that 
it has been present over a period of time. We then consider the case arrested.” 

The doctor states that in September, 1934, in his opinion the case was arrested, 
and that his opinion was borne out by X-ray plates, as well as physical examina- 
tions, and the patient’s general appearance of good health. The doctor was cross- 
examined upon this point, being asked: 

“I mean by an average, normal, healthy child, he was not in good health at 
that time? 

“A. In a general way he appeared to be, yes, he did. 

“Q. He was in good condition, considering the serious condition he had had? 

“A. I made that statement on the fact that he was gaining weight, in fact 
he had gained, in fact he was eating well, and I would state that his general condi- 
tion was excellent and compared very well with any child of his age, insofar as 


we could tell. 
“A. That, of course, is omitting the stiff hip and stiff leg, his general condition 


was splendid so far as I could tell. 
“Q. But you could not tell whether there was probably some little focal or 


infection in some bone? 

“A. You must always be guarded when you say any case of tuberculosis is 
arrested. So far as we could tell it was arrested. 

“Q. So far as you could see by the X-Ray? 

“A. By repeated X-Ray examinations, by repeated physical examinations, by a 
gain in weight, by a usual appetite, we thought it was arrested. There is no way 
in which you can say a patient has active tuberculosis today, and tomorrow it is 
arrested no one knows, ; . 

“Q. But, so far as you can tell in the case of tuberculosis of the bone, it 
looks like it might be arrested, then in a year or so the trouble might commence 
again? 

“A. That is correct, it is a great problem in the treatment of tuberculosis. 

“Q. What happens in a good percentage of cases, that is, there would be a 
recurrence of the old infection? F s ; 

“A. Well, very often in bone cases if you have secured a solid bone union, 
so that motion is obviated in that particular joint, the thing you dread is not so 
much a recurrence in that joint, but a lighting up in some other part of the body. 

“Q. Yes, some other joint? 

“A. Not as a rule as a joint, some other part of the body. 

“Q. When it comes into some other part of the body, it is directly or indirectly 
coming from the old arrested case, in the majority of cases? 

“A. You are getting into a rather debatable, technical point there. Some feel 
that is the case; others feel that the original focus in the joint case comes from 
some other part of the body, so you are getting into a question to which no dogmatic 
answer can be given, * * * 

“Q. That is the reason you said you would keep him under observation for 
several years? 

“A. 1 like to follow all cases of tuberculosis over a period of five years, pos- 
sibly longer. 

“Q. Why was it in September 1934 when you state his case was arrested you 


said you wanted to keep him under observation for five years? 
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“A, That is routine in all my cases. 

“Q. Why is that? : 

“A. I like to check their condition to see whether they continue satisfactorily, 
whether they continue to gain weight, or whether that disease comes out in some 
other part; whether the extremity holds where we grafted that bone or some 
deformity shows up; whether there is a relighting in the joint upon which the 
operation was performed. * * * 

“(), By that you recognize the infection might recur or some other infection 
might break out up to the period of four or five years? 

“A. Or even longer, much longer.” 

The doctor then stated that the case was not cured, for there was scar tissue 
there and scars, and he again differentiates between a cure and an arrest. 

From this testimony it is established that there may be a recurrence of an 
apparently arrested case, and that during the whole time the patient possessed a 
vice in his constitution which would eventually undermine his health or cause death. 
If a recurrence happened, then the case was not arrested, for the live germs were 
present, though apparently inactive. 

We will leave the evidence here for a moment and follow the history of the 
case. In February, 1935, when the child was thirteen years of age, the parents 
allowed the policy to lapse for the nonpayment of the weekly premiums, and on 
April 6, 1935, the agents of the company went to the home of the parents and there 
revived and reinstated the policy, upon an application made by the parents, which 
application contained the usual form, to wit: 

“* * * but such reinstatement shall not take effect, unless at the date thereof 
the insured is living and in sound health.” 

Upon this day the child was apparently in good health and was playing ball 
and marbles and was playing as other children do about the house. He went to 
school and Sunday school and had the appearance and activity of a normally healthy 
child. On May 19, 1935, or a little over thirty days from the revival of the policy, 
he fell sick and his case was diagnosed as that of tubercular meningitis; he was 
taken to the hospital on May 26 and died of the disease on June 4, 1935. 

It was the purpose of the defendant’s cross-examination of this professional 
witness to show the tubercular meningitis was but a recurrence of the active tuber- 
culosis formerly in the left hip joint, and therefore at the date of the revival 
of the lapsed policy the insured was not in sound health. Defendant relies upon 
the following answers of this physician as establishing this condition: 

“Q. Doctor, it is possible that this arrested condition of tuberculosis of the 
bone might have had some renewed activity, that is either in the bone that was 
affected when you saw it, or in some other part of the body, some of those germs 
might have been carried to this boy’s meninges? 

“A. It is. 

“(Q. And doctor, would you say that that is the likely thing that did occur in 
view of the fact that he had had this previous tubercular condition? 

“A. I think it probably so. 

“Q. That is, that is your opinion, that probably there was some little flare 
up, some recurrence of infection, either in the bone or other part of the body 
from which tubercular bacteria was carried to this meninges? 

“A. That is my opinion. 

“Q. I believe you stated it was your opinion that this old condition there might 
have become active in itself, or active in some part of the body; that that is where 
the tubercular bacteria came from? 

“A. That was my opinion.” 

It is noted that these questions are prefaced with the word “possible” or “prob- 
able,” and the testimony to be here quoted made the use of these words necessary 
in interrogating the physician: 

“Q. In order for a person to have tubercular meningitis, there first must be 
a focal infection, or focal point where tubercular bacteria are present, is that true? 
‘There must be tubercular germs somewhere in the body to be carried by the blood 
vessels to the meninges? 

“A. That is debatable. We can answer that to this extent, there must be 
tubercular bacteria to be brought in contact with the meninges; though that may 
be inhalation through the base of the skull (through the mouth or nose into the 
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throat and through the base of the skull), or by being carried by the blood stream, 
the two, probably, and most probably cover all cases of tubercular meningitis, 
either of these things might possibly occur.” 

[1] We cannot quote at length from the testimony to develop this point 
further than to say that the doctor testified the boy could have become infected 
either two or perhaps other ways; namely, from a recurrence of the old hip joint 
disease, or by inhaling the tubercular bacteria into his throat, where it found its 
way through the base of the skull into the brain or the covering of the brain known 
as meninges, and that these two sources probably cover all cases of tubercular 
meningitis. 

So, when the doctor testified that it was his opinion that this was a recurrence 
of the old hip joint disease or tuberculosis of the joint, the words “probable” and 
“possible” were used to eliminate a positive statement that the disease was not 
caused by inhaling the tubercular bacteria, and the disease contracted in this manner. 
When the disease could have been contracted in one of two manners, then it 
becomes a question for the jury to determine in which manner the disease was 
contracted, and it is not permissible for the witness to usurp the function of the 
jury and state in which manner in his opinion the disease was contracted. Espe- 
cially is this true when he gives no reason for his opinion, and he had testified that 
it could be contracted in either of these manners. 

[2, 3] ‘The court agrees that it is the law that this issue can be determined 
only upon expert or professional testimony, and the layman’s testimony is without 
probative force, but this physician’s testimony is not conclusive, and it does not 
establish that the insured was at the date of the revival of the policy in unsound 
health; on the other hand, the testimony establishes the fact that he may have, or 
could have, contracted the disease by inhaling the germ after the policy was rein- 
stated. If this be true, then there is no anata, and, if the child did in fact 
contract this disease by inhaling tubercular bacteria, and it found its way 
through the base of the skull to the meninges, then it would be a miscarriage of 
justice for the court to arbitrarily say that the disease was but a recurrence of 
the tuberculosis of the joint. If the burden was upon the insured to show that 
he was in good health when the policy was revived, then he would have to exclude 
by evidence the possibility of the occurrence of the old disease, and, this not being 
done, his case would fail, but this burden is upon the insurance company, and it 
must show that at the date the policy was issued that the insured was not then in 
good health, and the evidence must exclude the possibility that the germs were 
later inhaled and the disease contracted before the company would be entitled 
to a directed verdict. Interstate Life & Accident Company v. Potter, 17 Tenn.App. 
381, 68 S.W.(2d) 119. 

The case of Commonwealth Life Insurance Co. v. Anglin, 16 Tenn.App. 530, 
65 S.W.(2d) 239, is relied upon by the defendant as authority for its position. In 
that case the insured had a sarcoma, or cancer, removed from his eyelid and the 
operation was successful and it was thought it was not serious, but in a few months 
after the issuance of the policy the insured had a return of cancer which caused 
his death and it was insisted that there was a showing of “a vice or disease in 
the constitution of a serious nature, or that has a direct tendency to shorten life.” 
And the verdict should have been directed. 

‘There is quite a distinction between the recurrence of a sarcoma and the recur- 
rence of tuberculosis, especially in view of the fact that tuberculosis is a commu- 
nicable disease, while cancer is not. But, even in the case of the cancer, the court 
held that it was a question for the jury to determine the cancerous condition was 
a recurrence of the old ailment, so that there was a vice within the system at 
the time of the application. The court declined to direct the verdict, but held 
this a question for the jury, and the writ of certiorari was denied by the Supreme 
Court. The facts of this case are much stronger, for it is a known fact that 
healthy children contract tuberculosis, and there is no reason why a child at one 
time atticted with tuberculosis whose case was arrested may not again contract 
the disease from an independent cause. It is true that the tendency to contract 
the disease may be greater in a child who has once been afflicted with it, yet, if 
it is not inflicted with the disease at the time the policy was issued or reinstated, 
this tendency or natural weakness cannot destroy its contractual rights. There 
are no two persons whose resistance to disease is the same, and these contracts do 
not provide against tendency or weakness. 








; 
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‘The later case of National Life & Accident Insurance Co. v. Lewis, 19 Tenn. 
App. 459, 89 S.W.(2d) 898, is also cited and relied upon. The issue presented 
in this case was one of waiver or estoppel, conceding that the insured was suffering 
from syphilis, diseased heart, lungs, etc., at the date of the issuance of the policy, 
but insisting that the insurance company knew of this physical condition and had 
waived the same. In this case there is an insistence upon a waiver by the plaintiff, 
but the court upon this appeal is considering but one issue and that is, Is it proven 
that the insured was not in good health at the date the policy was renewed? 

|4| The professional testimony does not exclude the possibility or the proba- 
bilty that the insured contracted the disease from which he died subsequent to 
the time the policy was renewed, then, at most, it becomes a question for the jury 
to determine in which way the child contracted the disease, if there be evidence 
introduced which removes the question as one of conjecture or guess; and in no 
event is the court justified in saying that the child was afflicted with tuberculosis 
at the date the policy was renewed and that meningitis was but a recurrence of 
the old affliction, to the exclusion of a new and independent infection from a 
foreign source, 

‘The case must be reversed and remanded for a new trial at the cost of the 
defendant in error. 

Ailor and McAmis, JJ., concur. 

GREAT NAT. LIFE INS. CO. v. GAFFORD. No. 1921. 
Court of Civil Appeals of Texas. Waco. July 15, 1937. 
Rehearing Denied Oct. 7, 1937. 
108 Southwestern Reporter (2d) 917. 
AGENCY. 

In action on life policy involving question whether premium had been paid by 
agent’s alleged acceptance of note, beneficiary had burden of showing prima facie 
at least that agent possessed authority to accept note in payment of premium, in 
view of fact that such action was contrary to terms of policy and necessarily con- 
tractual in its nature (Rev.St.1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. § 92.) 

2. AGENCY. 

In action on life policy involving question whether premium had been paid by 
agent’s alleged acceptance of note, evidence /ie/d not to show as matter of law 
that agent had actual authority to accept note in payment of premium (Rev.St. 
1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. $ 668[2].) 

PAYMENT OF PREMIUM. 

In action on life policy involving question whether premium had been paid by 
agent’s alleged acceptance of note, evidence /ie/d not to show as matter of law 
that agent had apparent authority to accept note in payment of premium (Rev.St. 
1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. $ 668[2].) 

Appeal from District Court, Navarro County; J. S. Callicutt, Judge. 

Suit by Mrs. Sallie Gafford against the Great National Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Webster Atwell, of Dallas, for appellant. 

Lovett & Lovett, and J. C. Jacobs, all of Corsicana, for appellee. 

GALLAGHER, Chief Justice. 

Appellee, Sallie Gafford, instituted this suit against appellant, Great National 
Life Insurance Company, to recover the sum of $1,000 on an insurance policy mans 
by it on the lives of appellee and her deceased husband, Joseph Claud Gafford, i 
which it promised to pay said sum to the survivor in case of the death of seler 
of the insured. The policy was issued on the 20th day of May, 1933, in consider- 
ation of an initial premium of $11.58 and the further payment of a like amount at 
the beginning of each quarter thereafter. Appellee’s said husband died on the 4th 
of September, 1935. The sole question in the case is whether the quarterly pre- 
mium due May 20, 1935, was paid and the policy in full force and effect at the 
time of his death, or whether the same had lapsed for failure to pay such premium. 
There is no contention that said policy had on said last-named date any cash sur- 
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render value. It did, however, have a loan value of $25, which was available for 
the sole purpose of application toward the payment of an annual premium for the 
ensuing policy year, provided the remainder of such premium, amounting in ‘this 
case to $18.68, was paid therewith. This provision was not invoked. Said policy 
provided that all premiums were payable in advance at the home office, but that 
the same might be paid to an authorized agent of the company in exchange for a 
receipt signed by any one of certain officers of the company and countersigned by 
the agent receiving payment. The same further provided that the mode of premium 
payments might be changed on any anniversary date and premiums thereafter paid 
annually or semiannually. 

Franklin Seale was a local soliciting agent for appellant. He was engaged 
in other lines of agency business, among which was the renting and repairing of 
buildings. The policy sued on was issued upon an application taken by him. All 
the premiums for the first two years were remitted by him to appellant by check. 
Whether he was furnished by the company with the form of receipt provided by 
the policy was not disclosed. The testimony showed that he employed the deceased 
as a plumber to repair houses under his control; that most, if not all, the premiums 
were paid from earnings in that capacity; and that sometimes Seale advanced the 
money to pay such premiums when his indebtedness to the deceased was not suffi- 
cient to cover the same. Appellee and her son testified that said Seale, shortly 
after the premium in question became due, came to her home with a paper which 
he said was a note and that he requested deceased to sign the same; that deceased 
did so; and that Seale told him that said note covered premiums due on the policy 
for one year from May 20, 1935. Both of them affirmatively denied having read 
the purported note. Neither of them stated that the amount thereof was men- 
tioned at the time same was signed. Seale denied said testimony in toto. He testi- 
fied on cross-examination that it was common practice for him during the time in 
question to receive cash for the premiums due by policyholders and transmit the 
same to the company. Whether he received such premiums in return for signed 
and countersigned receipts, as provided in the policy, was not shown. He also 
testified that he had during said period supervised and trained new agents. There 
is no testimony that any such action was known to ue deceased or that he relied 
on the same as evidencing authority on the part of Seale to take a note for his 
overdue premium. The testimony was affirmative that Seale in his prior trans- 
actions with deceased had never accepted his note for a premium. There was no 
testimony that Seale had accepted a note in payment of a premium from any 
policyholder. 

The case was submitted on special issues, which issues, with the answers of 
the jury thereto, were as follows: 

“(1) Do you find from a preponderance of the evidence in this case that on 
or about June 1, 1935, Toseph Claud Gafford executed and delivered to Franklin 
Seale a note for a sufficient amount to pay the premium on said policy of insurance 
for the ensuing twelve months? Answer: Yes.” 

“(2) Do you find from a preponderance of the evidence in this case that Frank- 
lin Se ale accepted the note as agent for the defendant National Life Insurance Com- 
pany in payment of the premium due upon its insurance policv? Answer: Yes.” 

The court rendered judgment in favor of appellee against appellant for $1,000, 
the face of the policy, and $100 additional as attorney’s fees. 

Opinion. 

[1-5] Appellant presents various propositions in which it assails the sufficiency 
of the findings of the jury in this case to support a judgment for appellee. The 
specific contention is that the issue of the authority of Seale to accept the note 
of the deceased in lieu of the payment of the premium due May 20, 1935, was not 
submitted to the jury; that there is no finding by the jury that Seale had either 
actual or apparent authoritv to do so; and that the testimony was insufficient to 
show as a matter of law that Seale had such authority. Special issue No. 2, in 
response to which the jury returned an affirmative finding, merely inquired w ier 
Seale. as agent for appellant, accepted a note in payment of said premium. Appel- 
lant duly objected to the submission of such issue on the ground that the same 
assumed that he had authority to accept said note in payment of such premium. 
The gist of the testimony has been hereinbefore recited in regular sequence. We 
find nothing therein showing that Seale was actually authorized by appellant to 
accept a note in payment of this or any other premium. Such action on his part, 
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as found by the jury, was contrary to the terms and provisions of the policy and 
was necessarily contractual in its nature. It devolved ypon appellee to show prima 
facie at least that he possessed such power. AEtna Life Ins. Co. v. McIver (Tex. 
Civ.App.) 65 S.W.(2d) 817, par. 3. The only affirmative testimony on this issue 
was from one of appellant’s executive officers and Seale himself. They both 
testified that he was a mere soliciting agent. Such agents are, by the express 
provisions of our statutes, denied power to waive, change, or alter any of the terms 
or conditions of an application taken by them or a policy issued thereon. R.S. art. 
5063. Absent. affirmative testimony on the issue under consideration, it devolved 
upon appellee to introduce facts and circumstances from which such authority 
could reasonably be inferred. The only such circumstances introduced in evidence 
were that Seale habitually accepted from policyholders payments of premiums owed 
by them and forwarded the same to the home office of appellant, and that he, on one 
or more occasions, had instructed new agents with reference to their duties and 
supervised the performance of the same. Certainly, these circumstances were not 
sufficient to show as a matter of law that Seale had authority to accept from the 
deceased the note found by the jury to have been given by him in lieu of the cash 
premium due on the policy. Since this holding requires a reversal of the judgment, 
we will refrain from discussing the weight of such testimony.’ Appellee contends 
that the testimony showed that Seale had apparent authority to take such note in 
lieu of the cash premium. Apparent authority is based on the doctrine of estoppel, 
and no such issue was submitted to the jury. 2 Tex.Jur. p. 424, §§ 38 to 41, inclu- 
sive. See, generally, Aitna Life Ins. Co. v. McIver (Tex.Civ.App.) 65 S.W.(2d) 
817, 819, pars. 2 to 8, inclusive, and authorities there cited; Missouri State Life 
Ins. Co. vy. Boles (Tex.Civ.App.) 288 S.W. 271, par. 3; Equitable Life Assurance 
Society v. Cole, 13 Tex.Civ.App. 486, 35 S.W. 720, par. 4; Great American Casualty 
Co. v. Eichelberger (Tex.Civ.App.) 37 S.W.(2d) 1050. Our holding herein is not 
in conflict with the authorities cited and relied on by appellee. 

In Grand Lodge Colored K. of P. v. Carter (Tex.Civ.App.) 100 S.W.(2d) 742, 
the deceased had paid all current and delinquent premiums in cash. Delinquent 
payments had theretofore been accepted from him under the same circumstances. 
The custom was shown to have been known to and acquiesced in by the Grand 
Lodge. The jury found that it had waived its by-laws requiring prompt payment 
of assessments. In Adams v. Lasalle Life Ins. Co. (Tex.Civ.App.) 99 S.W.(2d) 
386, the insurer was held chargeable with notice of the actual facts existing and 
known to the agent at the time of taking the application and pertinent to the 
contents thereof whether communicated to it or not. Absence of power in a 
soliciting agent to waive, change, or alter any provision of either the application 
or policy was recognized. The case of Sovereign Camp, W. O. W. v. Hines 
(Tex.Civ.App.) 273 S.W. 927, also involved the issue of imputed knowledge. The 
insured had been reinstated in the order by the local lodge without furnishing a 
certificate of good health at the time of such reinstatement, as required by the 
by-laws, and the assessment paid by him had been remitted to the Sovereign Camp. 
A custom had been established in that lodge of reinstating members without requir- 
ing such certificate, and knowledge thereof was held imputed to the Sovereign 
Camp. Notwithstanding imputed knowledge of such reinstatement, it kept the 
remittance until it was notified of the death of insured, a space of nearly two 
months, and attempted to repudiate the same only after it had learned of his 
death. In the case at bar, it was shown affirmatively by the uncontradicted evidence 
that appellant never received the note which the jury found the deceased had given 
Seale in payment of the premium due and it never heard of the same until after 
the controversy over the payment of the policy arose. 

The other propositions presented by appellant relate to matters which will not 
necessarily arise in the same way, if at all, upon another trial. 

The judgment of the trial court is reversed and the cause remanded. 


METROPOLITAN LIFE INS. CO. v. WANN. No. 2094—6927. 
Commission of Appeals of Texas, Section A. Nov. 3, 1937. 
109 Southwestern Reporter (2d) 470. 
2. PLACE OF CONTRACT. 

A group policy covering Texas employees issued and delivered in state of 
New York by a New York insurance company was governed by laws of New 
York and not by laws of Texas (Vernon’s Ann.Ciy.St. art. 5054). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
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3. DEMAND. an 

The filing of a suit is not a demand required by statute as condition precedent 
to right to recover penalties and attorney’s fees (Vernon’s Ann.Civ.St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. DEMAND. 

Plaintiff, in suit on group policy, was not entitled to award of penalties and 
attorney’s fees, in absence of showing that a demand had been made therefor 
30 days before filing of petition in which demand was set up (Vernon’s Ann.Civ. 
St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. PROOF OF DISABILITY. 

Where group policy requires filing of proof of total and permanent disability 
as a condition precedent to recovery therefor, no right of recovery is shown 
unless proof establishes compliance with such provision. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

6. PROOF OF DISABILITY. 

A provision for filing of proof of total and permanent disability may be 
waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

7 NOTICE AND PROOF. : 

A difference exists between notice of injury and proof of total and permanent 
disability. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

8. LOSS OF HANDS. 

Under group policy providing for total and permanent disability benefits in 
case of loss of both hands, or in case of injury or disease preventing insured from 
performing any work for compensation or profit, right to recover is established 
by proof of loss of both hands; but where insured has lost but one hand, issue 
of whether he was thereby prevented from performing work is one of fact. 

(For other cases, see Insurance, Dec. Dig. § 688[11].) 

9. TOTAL DISABILITY. ; i 

The term “total disability” is relative, depending, among other things, upon 
capabilities ‘of insured, since an injury which might render an uneducated labor- 
ing man unable to pursue a gainful occupation might not impair ability of pro- 
fessional or business man to do so. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. TOTAL DISABILITY. 

In suit on group policy providing for total and permanent disability benefits 
in case insured, as result of bodily injury or disease, should be prevented thereby 
from performing any work for compensation or profit, whether insured, who 
had entirely lost use of his left hand and who had been able to make but little 
money working as a news butcher on trains, peddling peanuts and assisting 
wife in running a luncheon and drink stand, was totally and permanently dis- 
abled held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by William Charles Wann against the Metropolitan Life Insurance 
Company. To review a judgment of the Court of Civil Appeals [81 S.W.(2d) 
298], affirming a judgment of the trial court for plaintiff, the defendant brings 
error. 

Judgments of the Court of Civil Appeals and the trial court reversed, and 
the cause remanded. 

Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
plaintiff in error. 

McLean, Scott & Sayers, of Fort Worth, for defendant in error. 

HickMAN, Commissioner. 

This is the second appeal of this case. William Charles Wann sued the 
Metropolitan Life Insurance Company to recover upon a certificate of insur- 
ance issued to him in accordance with the terms of a group policy theretofore 
issued by the insurance company to the employees of Southern Pacific lines of 
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railroad in Texas and Louisiana. His suit was based upon allegations of total 
and permanent disability as defined in the certificate. Upon the first trial, he 
recovered judgment in accordance with the prayer of his petition. Upon appeal, 
the Court of Civil Appeals reversed and rendered the case on the ground that, 
as a matter of law, he was not totally and permanently disabled. 28 S.W.(2d) 
196. Both parties filed applications for writs of error, and each was granted. 
In an opinion by the Commission of Appeals, approv ed by the Supreme Court, 
it was held that the group policy, to which the certificate referred, constituted 
a part of the contract upon which the suit was based, and that Wann was not 
entitled to recover upon the certificate because of his failure to make proof 
of the terms and conditions of the group policy. The judgments of the Court of 
Civil Appeals and the trial court were accordingly reversed, and the cause 
remanded. The court expressly declined to pass upon the question of total and 
permanent disability for the reason that, until the terms and provisions of the 
group policy were established, it would not be proper to do so. 41 S.W.(2d) 50. 

The second trial resulted as the first, and the judgment of the trial court 
was affirmed by the Court of Civil Appeals. 81 S.W.(2d) 298. The application 
of the insurance company for a writ of error was granted, and the whole case 
is again before us. 

Three major questions are presented for decision and will be considered in 
the following order: First, the liability of the insurance company for penalties 
and attorney’s fees; second, whether there was any competent evidence that the 
insured furnished proof of loss; and, third, whether an issue of fact was raised 
on the question of total and permanent disability. 

The group policy was issued by the insurance company insuring the lives 
of the employees of the railroad company in stated basic amounts, and providing 
for additional amounts upon written applications of such employees under cer- 
tain conditions not important here to state. Wann availed himself of the right 

granted in the group policy to procure additional insurance. The original cer- 

tificate issued to him in accordance with the provisions of the group policy was 
for $250. Thereafter, the amount was raised to $2,500, and a second certificate 
was issued. In the trial court he was awarded 12 per cent. penalty and substan- 
tial attorney fees in accordance with the provisions of the statute of Texas. 
Article 4736, Vernon’s Ann.Civ.St. 

It was stipulated upon the trial as follows: “It is agreed that the group pol- 
icy 2000G, sued on in this case, was issued by the Metropolitan Life Insurance 
Company, a New York corporation, on or about December 31, 1923, in the State 
of New York and delivered in the State of New York to the Southern Pacific 
Company, incorporated under the laws of Kentucky. That no law, either 
statutory or common, existed in the State of New York on December 31, 1923, 
nor at any time since has existed in the State of New York, which authorizes 
the recovery of a statutory penalty or attorney fees against an insurance com- 
pany for failure to pay a loss.” 

The question presented is whether the policy provisions are governed by 
New York law or Texas law. 

Article 5054 of our Revised Statutes provides: “Any contract of insurance 
payable to any citizen or inhabitant of this State by any insurance company or 
corporation doing business within this State shall be held to be a contract made 
and entered into under and by virtue of the laws of this State relating to insur- 
ance, and governed thereby, notwithstanding such policy or contract of insur- 
ance may provide that the contract was executed, and the premiums and policy 
(in case it becomes a demand) should be payable without this State, or at the 
home office of the company or corporation issuing the same.” . 

That article, by its express terms, applies only to insurance companies or 
corporations doing business within this state. It was held by the Court of 
Civil Appeals in this case, in accordance with prior decisions by other Courts 
of Civil Appeals in some of which writs of error were refused by this court, 
that the issuance of the certificate and the delivery thereof in this state consti- 
tuted doing business in this state, and that therefore, perforce the article just 
quoted, the policy is ruled by the Texas law. We have heretofore given sanction 
to that holding by refusing applications for writs of error in other cases. For 
example, see Metropolitan Life Insurance Co. vy. Worton (Tex.Civ.App.) 70 
S.W.(2d) 216. However, in a recent opinion by the Supreme Court of the 
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United States in Boseman vy. Conne. -ut General Life Insurance Co., 301 U.S. 
196, 57 S.Ct. 686, 81 L.Ed. —, 110 A.L.R. 732, a contrary conclusion was 
announced, The opinion in that case cited a number of cases by Courts of 
Civil Appeals of this state, and announced that that court was unable to agree 
with them. Among those cited was the opinion of the Court of Civil Appeals 
in the instant case. Others were Connecticut General Life Ins. Co. v. Moore 
(Tex.Civ.App.) 75 S.W.(2d) 329; Connecticut General Life Ins. Co. v. Dent 
(Tex.Civ.App.) 84 S.W.(2d) 250; Connecticut General Life Ins. Co. v. Lockwood 
(Tex.Civ.App.) 84 S.W.(2d) 245; Metropolitan Life Ins. Co. v. Worton (Tex. 
Civ.App.) 70 S.W.(2d) 216. 

[1, 2] That opinion properly states that the cited cases are similar to the 
one before that court. That decision is on a question of conflict of laws, and 
will be followed by this court. In deference thereto, we hold that the policy 
provisions are governed by the laws of New York and not by the laws of Texas, 
unless it be established upon another trial that at the time the group policy 
was issued the plaintiff in error was doing business in this state. This record 
contains no proof of that fact, but, as the question was not developed one way 
or the other upon the trial, the case will be remanded for another trial. 

{[3] For another reason the award of penalties and attorney’s fees cannot be 
upheld. As a condition precedent to the right to recover same a demand must 
be made 30 days before the filing of the petition upon which the cause is tried, 
and that petition must allege the demand. Such demand may be made after 
the institution of the suit, but must be thereafter set up by an amended petition. 
The filing of a suit is not a demand within the statute. Mutual Life Ins. Co. v. 
Ford, 103 Tex. 522, 131 S.W. 406; National Life Ins. Co. v. Mouton, 113 Tex. 224, 
252 S.W. 1040; Northwestern Life Assur. Co. v. Sturdivant, 24 Tex.Civ.App. 
331, 59 S.W. 61; Universal Life & Accident Ins. Co. v. Ledezma (Tex.Civ.App.) 
61 S.W.(2d) 165; Washington Fidelity National Ins. Co. v. Williams (Tex.Com. 
App.) 49 S.W.(2d) 1093. 

[4] The ns before us fails to establish a demand followed by a petition 
seasonably filed in which such demand is set up. The evidence on this question 
will not be discussed, for a different situation may be presented upon another 
trial. 

[5, 6] By the terms of the policy, the filing of proof showing that the insured 
was totally and permanently disabled was a condition precedent to recovery. 
When a policy contains such provision, and the proof fails to establish that the 
insured has complied therewith, no right of recovery is shown. Scottish Union 
& National Ins. Co. v. Clancy, 83 Tex. 113, 115, 18 S.W. 439; Delaware Under- 
writers, etc., Ins. Co. v. Brock, 109 Tex. 425, 431, 211 S.W. 779; Commercial 
Union Assur. Co. v. Preston, 115 Tex. 351, 282 S.W. 563, 45 A.L.R. 1016; First 
Texas Prudential Ins. Co. v. Long (Tex.Com.App.) 46 S.W.(2d) 297; Garrison v. 
Great Southern Life Ins. Co. (Tex.Civ.App.) 72 S.W.(2d) 692. The provision 
may be waived by the insurance company, but no question of waiver is in this 
case. 

[7] In view of the fact that the case must be retried for the error above 
pointed out and the evidence on this question may be different upon the next 
trial, it is not deemed advisable to write at length upon this question. It is suffi- 
cient to state that, while the insured testified that he filled out blank proofs of 
loss furnished him by the company, there is no testimony as to their contents 
or that they were properly mailed to the company. There is a difference between 
notice of injury and proof of total and permanent disability. Delaware Under- 
writers, etc., Ins. Co. v. Brock, 109 Tex. 425, 211 S.W. 779; Hartford Accident & 
Indemnity Co. v. Neiman-Marcus Co. (Tex.Civ.App.) 285 S.W. 603. The Court 
of Civil Appeals in its opinion refers to a letter written by the company to Wal- 
ter D. Nicholson, plaintiff's attorney. We can find nothing from an examination 
of that letter which affords any evidence that the insured made proof that he 
had become totally and permanently disabled. Upon another trial, the evidence 
upon this issue should be more fully developed. 

The group policy contains this provision: “Total and Permanent Disability 
Benefits. Upon receipt at the Home Office in the City of New York, of due 
proof that any employee, not working in Mexico, while insured hereunder, and 
prior to his sixtieth birthday, has become totally and permanently disabled, as 
the result of bodily injury or disease, so as to be prevented thereby from engag- 
ing in any occupation and performing any work for compensation or profit, the 
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railroad in Texas and Louisiana. His suit was based upon allegations of total 
and permanent disability as defined in the certificate. Upon the first trial, he 
recovered judgment in accordance with the prayer of his petition. Upon appeal, 
the Court of Civil Appeals reversed and rendered the case on the ground that, 
as a matter of law, he was not totally and permanently disabled. 28 S.W.(2d) 
196. Both parties filed applications for writs of error, and each was granted. 
In an opinion by the Commission of Appeals, approved by the Supreme Court, 
it was held that the group policy, to which the certificate referred, constituted 
a part of the contract upon which the suit was based, and that Wann was not 
entitled to recover upon the certificate because of his failure to make proof 
of the terms and conditions of the group policy. The judgments of the Court of 
Civil Appeals and the trial court were accordingly reversed, and the cause 
remanded. The court expressly declined to pass upon the question of total and 
permanent disability for the reason that, until the terms and provisions of the 
group policy were established, it would not be proper to do so. 41 S.W.(2d) 50. 

The second trial resulted as the first, and the judgment of the trial court 
was affirmed by the Court of Civil Appeals. 81 $.W.(2d) 298. The application 
of the insurance company for a writ of error was granted, and the whole case 
is again before us. 

Three major questions are presented for decision and will be considered in 
the following order: First, the liability of the insurance company for penalties 
and attorney’s fees; second, whether there was any competent evidence that the 
insured furnished proof of loss; and, third, whether an issue of fact was raised 
on the question of total and permanent disability. 

The group policy was issued by the insurance company insuring the lives 
of the employees of the railroad company in stated basic amounts, and providing 
for additional amounts upon written applications of such employees under cer- 
tain conditions not important here to state. Wann availed himself of the right 
granted in the group policy to procure additional insurance. The original cer- 
tificate issued to him in accordance with the provisions of the group policy was 
for $250. Thereafter, the amount was raised to $2,500, and a second certificate 
was issued, In the trial court he was awarded 12 per cent. penalty and substan- 
tial attorney fees in accordance with the provisions of the statute of Texas. 
Article 4736, Vernon's Ann.Civ.St. 

It was stipulated upon the trial as follows: “It is agreed that the group pol- 
icy 2000G, sued on in this case, was issued by the Metropolitan Life Insurance 
Company, a New York corporation, on or about December 31, 1923, in the State 
of New York and delivered in the State of New York to the Southern Pacific 
Company, incorporated under the laws of Kentucky. That no law, either 
statutory or common, existed in the State of New York on December 31, 1923, 
nor at any time since has existed in the State of New York, which authorizes 
the recovery of a statutory penalty or attorney fees against an insurance com- 
pany for failure to pay a loss.” 

The question presented is whether the policy provisions are governed by 
New York law or Texas law. 

Article 5054 of our Revised Statutes provides: “Any contract of insurance 
payable to any citizen or inhabitant of this State by any insurance company or 
corporation doing business within this State shall be held to be a contract made 
and entered into under and by virtue of the laws of this State relating to insur- 
ance, and governed thereby, notwithstanding such policy or contract of insur- 
ance may provide that the contract was executed, and the premiums and policy 
(in case it becomes a demand) should be payable without this State, or at the 
home office of the company or corporation issuing the same.” . 

That article, by its express terms, applies only to insurance companies or 
corporations doing business within this state. It was held by the Court of 
Civil Appeals in this case, in accordance with prior decisions by other Courts 
of Civil Appeals in some of which writs of error were refused by this court, 
that the issuance of the certificate and the delivery thereof in this state consti- 
tuted doing business in this state, and that therefore, perforce the article just 
quoted, the policy is ruled by the Texas law. We have heretofore given sanction 
to that holding by refusing applications for writs of error in other cases. For 
example, see Metropolitan Life Insurance Co. vy. Worton (Tex.Civ.App.) 70 
S.W.(2d) 216. However, in a recent opinion by the Supreme Court of the 
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United States in Boseman vy. Connecticut General Life Insurance Co., 301 U.S. 
196, 57 S.Ct. 686, 81 L.Ed. —, 110 A.L.R. 732, a contrary conclusion was 
announced. The opinion in that case cited a number of cases by Courts of 
Civil Appeals of this state, and announced that that court was unable to agree 
with them. Among those cited was the opinion of the Court of Civil Appeals 
in the instant case. Others were Connecticut General Life Ins. Co. v. Moore 
(Tex.Civ.App.) 75 S.W.(2d) 329; Connecticut General Life Ins. Co. v. Dent 
(Tex.Civ.App.) 84 S.W.(2d) 250; Connecticut General Life Ins. Co. v. Lockwood 
(Tex.Civ.App.) 84 S.W.(2d) 245; Metropolitan Life Ins. Co. v. Worton (Tex. 
Civ.App.) 70 S.W.(2d) 216. 

2] That opinion properly states that the cited cases are similar to the 
one before that court. That decision is on a question of conflict of laws, and 
will be followed by this court. In deference thereto, we hold that the policy 
provisions are governed by the laws of New York and not by the laws of Texas, 
unless it be established upon another trial that at the time the group policy 
was issued the plaintiff in error was doing business in this state. This record 
contains no proof of that fact, but, as the question was not developed one way 
or the other upon the trial, the case will be remanded for another trial. 

[3] For another reason the award of penalties and attorney's fees cannot be 
upheld. As a condition precedent to the right to recover same a demand must 
be made 30 days before the filing of the petition upon which the cause is tried, 
and that petition must allege the demand. Such demand may be made after 
the institution of the suit, but must be thereafter set up by an amended petition. 
The filing of a suit is not a demand within the statute. Mutual Life Ins. Co. v. 
Ford, 103 Tex. 522, 131 S.W. 406; National Life Ins. Co. v. Mouton, 113 Tex. 224, 
252 S.W. 1040; Northwestern Life Assur. Co. v. Sturdivant, 24 Tex.Civ.App. 
331, 59 S.W. 61; Universal Life & Accident Ins. Co. v. Ledezma (Tex.Civ.App.) 
6! S.W.(2 * 165; Washington Fidelity National Ins. Co. v. Williams (Tex.Com. 
App.) 49 S.W.( 2d) 1093. 

[4] The record before us fails to establish a demand followed by a petition 
scasonably filed in which such demand is set up. The evidence on this question 
will not be discussed, for a different situation may be presented upon another 
trial. 

[5, 6] By the terms of the policy, the filing of proof showing that the insured 
was totally and permanently disabled was a condition precedent to recovery. 
When a policy contains such provision, and the proof fails to establish that the 
insured has complied therewith, no right of recovery is shown. Scottish Union 
& National Ins. Co. v. Clancy, 83 Tex. 113, 115, 18 S.W. 439; Delaware Under- 
writers, etc., Ins. Co. v. Brock, 109 Tex. 425, 431, 211 S.W. 779; Commercial 
Union Assur. Co. v. Preston, 115 Tex. 351, 282 S.W. 563, 45 A.L.R. 1016; First 
Texas Prudential Ins. Co. v. Long (Tex.Com.App.) 46 S.W.(2d) 297: Garrison v. 
Great Southern Life Ins. Co. (Tex.Civ.App.) 72 S.W.(2d) 692. The provision 
may be waived by the insurance company, but no question of waiver is in this 
case. 

[7] In view of the fact that the case must be retried for the error above 
pointed out and the evidence on this question may be different upon the next 
trial, it is not deemed advisable to write at length upon this question. It is suffi- 
cient to state that, while the insured testified that he filled out blank proofs of 
loss furnished him by the company, there is no testimony as to their contents 
or that they were properly mailed to the company. There is a difference between 
notice of injury and proof of total and permanent disability. Delaware Under- 
writers, ete., Ins. Co. v. Brock, 109 Tex. 425, 211 S.W. 779; Hartford Accident & 
Indemnity Co. v. Neiman-Marcus Co. (Tex.Civ.App.) 285 S.W. 603. The Court 
of Civil Appeals in its opinion refers to a letter written by the company to Wal- 
ter D. Nicholson, plaintiff's attorney. We can find nothing from an examination 
of that letter which affords any evidence that the insured made proof that he 
had become totally and permanently disabled. Upon another trial, the evidence 
upon this issue should be more fully developed. 

The group policy contains this provision: “Total and Permanent Disability 
Benefits. Upon receipt at the Home Office in the City of New York, of due 
proof that any employee, not working in Mexico, while insured hereunder, and 
prior to his sixtieth birthday, has become totally and permanently disabled, as 
the result of bodily injury or disease, so as to be prevented thereby from engag- 
ing in any occupation and performing any work for compensation or profit, the 
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Company will, in lieu of the payment at death of the insurance on the life of 
the said Employee, as herein provided, pay equal monthly, instalments as herein- 
after described to the said employee, or to a person designated by him for the 
purpose, or if such disability is due to, or is accompanied by, mental incapacity, 
to the beneficiary of record of the said Employee.” 

The certificate contains this provision: “Any employee shall be considered 
as totally and permanently disabled who furnishes due proof that, as the result 
cf bodily injury suffered or disease contracted while his insurance was in force 
and prior to his sixtieth birthday, he is permanently, continuously and wholly 
prevented thereby from arlovninn any work for compensation or profit.” 

The opinion of the Court of Civil Appeals makes a full and fair statement 
of the evidence with regard to the extent of the insured’s injuries. In sub- 
stance, the evidence shows that he has entirely lost the use of his left hand, 
and that he suffers pain in his left arm. After the injury he worked for a time 
as a news butcher on trains, but his expenses amounted to practically as much 
as his commissions, and his work was attended with much pain. He later assisted 
his wife in running a luncheon and drink stand in a park in Fort Worth, and 
once a week peddled peanuts at wrestling matches. None of his work brought 
him any substantial compensation. 


The policy provides: “Without prejudice to any other cause of disability, 
the entire and irrecoverable loss of the sight of both eyes, or loss of use of 
both hands, or of both feet, or of one entire hand and one entire foot, will con- 
stitute total and permanent disability within the meaning of this provision.” 

[8] There is authority for the contention that where the policy expressly 
recognizes the loss of the use of both hands as a total disability it thereby 
implies that the loss of only one hand would not work a total disability. See 
Metropolitan Life Ins. Co. v. Foster (C.C.A.) 67 F.(2d) 264. This conclusion is 
not in accord with the better reasoning and the weight of authority. Total and 
permanent disability is established, according to the provisions of the policy in 
question above quoted, where it is shown that the insured, as the result of 
bodily injury or disease, is prevented thereby from performing any work for 
compensation or profit. In a case where an insured has lost the use of both 
hed. the policy provides that he is entitled to the benefits flowing to one 
totally and permanently disabled, regardless of whether he can still pursue a 
gainful occupation. A person thus injured makes out a case by proof of the 
loss of both hands, and evidence of his ability still to perform work for com- 
pensation would be wholly immaterial. On the other hand, where an insured has 
sustained the loss of the use of but one hand, the isstie of whether he was 
thereby prevented from performing any work for compensation or profit is one 
of fact. As stated in Jones v. Connecticut General Life Ins. Co., 114 W.Va. 651, 
173 S.E. 259, 260: “This construction means that the total disabilities specifically 
named in the policy are not exclusive of others of like nature, but are simply 
to be accepted by the company at all events, leaving total disability from other 
causes to be determined by the circumstances of each particular case as it arises.” 

And in Gibson v. Equitable Life Assur. Society, 84 Utah 452, 36 P.(2d) 105, 
110, it is stated: “Whether an injury results in a total or permanent disability is 
a question of fact. Under the foregoing clause, it is agreed that a showing of 
loss of the two members referred to establishes that fact. When some other 
injury is sustained, the consequent disability must be proved by some other or 
additional proof.” 

To the same effect is the Prudential Insurance Co. of America v. South, 179 
Ga. 653, 177 S.E. 499, 98 A.L.R. 781. 


{9, 10] No general rule can be announced governing the question of when 
one is totally disabled to pursue a gainful occupation. The term total disability 
is relative depending, among other things, upon the capabilities of the insured. 
No distinction is made by the courts between an accident policy and a life insur- 
ance policy containing a disability clause. An injury which might render an 
uneducated laboring man unable to pursue a gainful occupation might not impair 
at all the ability of a professional or business man to do so. Kemper v. Police 
& Firemen’s Ins. Ass’n (Tex.Com.App.) 44 S.W.(2d) 978; Winters Mutual Aid 
Association Circle v. Reddin (Tex.Com.App.) 49 S.W.(2d) 1095; Great Southern 
Life Ins. Co. v. Johnson (Tex.Com.App.) S.W.(2d) 1093; Buis v. Prudential 
Ins. Co., 229 Mo.App. 190, 77 S.W.(2d) 127; Duhaime v. Prudential Ins. Co., 86 
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He 307, 167 A. 269; Aitna Life Ins. Co. v. Person, 188 Ark. 864, 67 S.W.(2d) 


The evidence in this case raised a fact issue for the jury, and the contention 
that only a question of law is presented cannot be upheld. 

The judgments of the Court of Civil Appeals and trial court are both 
reversed, and the cause is remanded. 

Opinion adopted by the Supreme Court. 
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ACCIDENT 


BAYERSDORFER v. MASSACHUSETTS PROTECTIVE ASS’N, Inc. 
No. 3671. 
District Court, S. D. Ohio, E. D. Sept. 13, 1937. 
20 Federal Supplement 489. 
2. AMBIGUITY. 

Exclusion provision exempting accident insurer from liability for death resulting 
from participation in aviation, zronautics, which was ambiguous, would be con- 
strued most strongly against insurer, which selected such phrase. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. AVIATION. 

An insured, who was killed while riding as a fare-paying passenger on a com- 
mercial transport plane over an established route while plane was wholly under the 
control of others, was not “participating in aviation or zronautics” at time of his 
death, within accident policy relieving insurer of liability if insured’s death resulted 
from participating in “aviation or zronautics,” in view of ambiguity of the phrase 
and necessity of construing it most strongly against the insurer. . 

“Aviation” is the art or science of locomotion by means of zxroplanes. 
“Aeronautics” is the science or art of ascending and sailing in the air, 
as by means of a balloon, zrial navigation, ballooning. 

“Participate” is to share in common with, to take part, to partake, share, 

as to participate in a debate. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Action by Helen Bayersdorfer against the Massachusetts Protective Associa- 
tion, Incorporated. 

Judgment for the plaintiff. 

Smith, Francis & Irvine, of Steubenville, Ohio, for plaintiff. 

Garfield, Cross, Daoust, Baldwin & Vrooman, of Cleveland, Ohio, for defendant. 

Unperwoop, District Judge. 

This is an action brought by Helen S. Bayersdorfer, beneficiary, under an 
accident insurance policy issued by the Massachusetts Protective Association, 
defendant herein. Judgment in the sum of $5,000, the face value of the policy, is 
asked with interest. The policy in question was issued to Stanley W. Bayersdorfer 
by the defendant association August 15, 1933. On April 7, 1936, while said policy 
was in full force and effect, the insured was riding as a fare-paying passenger in 
an airplane operated by Transcontinental & Western Air, Inc., over the regular 
route from Camden, N. J., to Pittsburgh, Pa. The plane struck a tree near 
Uniontown, Fayette county, Pa., and the insured was accidentally killed. The 
plaintiff, as beneficiary, complied with all the terms and requirements of said policy, 
but payment was refused by the defendant association on April 16, 1936; the defend- 
ant contending that recovery for the death of the insured was barred by the terms 
of his policy. It was provided in the contract that: “This policy does not cover 
death or other loss due to disease, whether acquired accidentally or otherwise, or 
sustained as the result of participation in aviation, zronautics or subaquatics, or 
while engaged in rioting, fighting, or strikes.” 

A jury trial having been waived, the case was tried to the Court. 

The sole issue presented is: “Was the insured participating in aviation or 
zronautics when he met his death?” If a fare-paying passenger, riding in a com- 
mercial transport plane over a regular air route, can be considered as participating 
in aviation or eronautics, then the defendant should have judgment. On the other 
hand, if such a passenger cannot be considered as so participating, then the 
plaintiff is entitled to recover. 

For the purposes of this case, dictionary definitions offer but slight assistance, 
since each word is defined, but not the phrase. Webster’s New International 
Dictionary (1924) definies “participate” as follows: “To have a share in common 
with, to take part, to partake, share, as to participate in a debate.” “Aeronautics” 
is defined by the same authority as: “The science or art of ascending and 
sailing in the air, as by means of a balloon, erial navigation, ballooning.” “The 
art or science of locomotion by means of eroplanes” is the definition given for 
“aviation.” From the foregoing definitions, it would appear to be a_ logical 
conclusion that one participating in aviation or eronautics would have some part 
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in the art of science of flying as distinguished from a mere. fare-paying passenger 
carried by a commercial air liner. 

The decisions on the point here in controversy must be carefully scrutinized and 
considered, since there are many forms of the so-called zroplane exclusions rider or 
provision and all cases deciding such questions are not necessarily applicable in this 
instance. The earliest case of note was Bew v. Travelers Insurance Co. (1921) 
95 N.J.Law, 533, 112 A. 859, 14 A.L.R. 983. This case does not show whether the 
passenger was a fare-paying passenger or not; but the decision was rendered while 
aviation was in its infancy and before the establishment of most of our modern air 
routes. It was held that a passenger was participating in zronautics. In effect, it 
was said that aviation was nonoccupational. The same result was reached in 
Travelers Insurance Co. v. Peake (1921) 82 Fla. 128, 89 So. 418. The latter case 
was based upon the Bew Case, supra. Meredith v. Business Men’s Accident Asso- 
ciation of America (1923) 213 Mo.App. 688, 252 S.W. 976, was to the same effect. 

Tierney v. Occidental Life Insurance Co. (1928) 89 Cal.App. 779, 265 P. 400, 
held that a passenger struck by a propeller after the flight was not killed in con- 
sequence of participating in zronautics; but the court in reaching that conclusion 
said that while the insured was flying as a passenger he was so participating. How- 
ever, the latter point was not at issue. 

The next cases in point were Head v. New York Life Insurance Co., and Head 
v. Hartford Accident & Indemnity Co. (C.C.A. 10th, 1930) 43 F.(2d) 517. These 
cases held that there was no difference between participate as a passenger in 
aviation, and just participate in aviation; that both included a passenger. It should 
be noted again that the insured was not a paying passenger over a regular air 
route; but was an insurance man who was getting information in order to write 
a property policy on the plane. In the next two cases in point, the opposite 
conclusion was reached; that is, that a passenger was not participating in aviation. 
The first case in this group, Missouri State Life Insurance Co. v. Martin (1934) 
188 Ark. 907, 69 S.W.(2d) 1081, was decided on the basis that a passenger was 
not in “aviation operations,” but dicta in that case and the decision in the case of 
Martin v. Mutual Life Insurance Co. (1934) 189 Ark. 291, 71 S.W.(2d) 694, said 
that a passenger did not participate in aviation. In neither case was the insured a 
fare-paying passenger, but an invited guest. 

In chronological order, the next case was Sneddon v. Massachusetts Protective 
Association (1935) 39 N.M. 74, 39 P.(2d) 1023. In construing the very same pro- 
vision as that contained in the policy at issue, the court held that a passenger was 
participating in wronautics or aviation. The court said that on the weight of 
authority, there was a distinction between “participating” and “engaging.” 

The next case was Gregory v. Mutual Life Insurance Co. of N.Y. (C.C.A. 8th, 
1935) 78 F.(2d) 522, writ of certiorari denied (1935) 296 U.S. 635, 56 S.Ct. 157, 
80 L.Ed. 451. It held that a passenger having no control over the plane was not 
participating in #ronautics. 

It will be noticed that although a majority of cases construe “participating in 
aviation, zeronautics,” to include a passenger, still most of the recent cases reach the 
opposite conclusion. These recent cases have been decided since aviation has 
reached a commercial basis and for this reason are entitled to careful consideration. 
From the decided cases, it appears that the fact that a passenger pays fare and flies 
over a regular air route is of no consequence as long as he has no part in the 
management of the plane. 

Further, it is well established that a provision, “engaging in aviation,” is con- 
strued as not including mere passengers. Masonic Accident Insurance Co. vy. 
Tackson (1929) 200 Ind. 472. 164 N.E. 628. 61 A.L.R. 840; Price vy. Prudential 
Insurance Co., 98 Fla. 1044, 124 So. 817; Flanders v. Benefit Association R. FE. 
(1931) 226 Mo.App. 143, 42 S.W.(2d) 973: Peters v. Prudenti-l Insurance Co. 
(1929) 133 Mise. 780, 233 N.Y.S. 500. These cases are of interest here only 
hecause most of them distinguish between “engage” and “participate.” They sav 
that the latter word is more inclusive: however, such statements are for the most 
part pure dicta. 

This court has found no authority directly in point and binding upon it. In 
Travelers Protective Association of America vy. Prinsen (1934) 291 U.S. 576. 54 
S.Ct. 502, 503, 78 L.Fd. 999, the only case before the Supreme Court of the 
United States where this line of cases was mentioned, the court cited the Head 
and Bew Cases, supra, for the proposition that one who becomes a passenger in an 
zroplane may thereby participate in zronautics. However, in the preceding sen- 
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tence the court said: “We assume in favor of the respondent that ‘participation’ 
in the carriage of explosives imports something more than the presence of the 
assured in the vehicle of carriage.” It may be observed that certainly one riding 
on a truck loaded with explosives shares the danger with the driver as fully as the 
passenger in a plane shares it with the pilot; yet the court assumed that some- 
thing more that mere presence in the vehicle was necessary for participation. Also, 
it must be noted that in referring to a situation involving participation in zronautics, 
the court used the word “may” and later denied a writ of certiorari in the Gregory 
Case, supra. Therefore the Prinsen Case can hardly be considered authority for 
the proposition that a fare-paying passenger riding in a commercial transport plane 
must be participating in aviation or xronautics. 

Two cases have been decided by the Court of Appeals of the Sixth Circuit 
dealing generally with this subject. The first one, First National Bank of Chat- 
tanooga v. Pheenix Mut. Life Ins. Co. (C.C.A. 6th, 1933) 62 F.(2d) 681, held that 
an insured who was the owner of a plane and who directed its use and its 
flight, though he did not pilot it, was participating in zronautic operations. The 
facts readily distinguish it from the present case, for in the case now being 
considered, the insured had nothing to do with the plane except to ride in it 
as a fare-paying passenger. Although the Circuit Court of Appeals distinguished 
between “engage” and “participate,” saying that the former is more narrow in 
its compass than the latter, yet the court expressly reserved the case where an 
insured pays his fare and is merely transported by plane; that is, where he has 
no control over the venture. 


In the second case, Mayer v. New York Life Ins. Co. (C.C.A.6th, 1934) 74 
F.(2d) 118, 99 A.L.R. 155, the court held that a passenger was included in the 
exclusion provision “resulted from engaging as a passenger or otherwise in 
gronautic operations.” The phrase “as a passenger” readily distinguishes that 
case from the one at issue. 

The cases cited merely shed some light on the problem; they do not solve it. 
No binding authority directly in point has been found and the decisions upon 
the question here at issue are in conflict. Insurance history throws some fur- 
ther light on the subject. At the time this policy was issued, a great many of 
the leading insurance companies had abandoned the general exclusion provision 
“participating” or “engaging” in aviation and had adopted language with a 
definite meaning. Some of them expressly permitted fare-paying passengers 
over regular air routes to be covered by their insurance. As pointed out in the 
Gregory Case, supra, aviation at the time this policy was issued (1933) was in a 
commercial or occupational era as distinguished from its earlier nonoccupational 
status or its experimental stage. The court, in the Gregory Case (C.C.A.) 78 
I’.(2d) 522, at page 524, said: “Insurance companies know that the public to 
which they are selling insurance is to a greater or less extent so traveling [by 
plane]. These companies either intend to insure against accident resulting 
from the use of the airplane as a means of transportation, or they do not, and 
it is only fair that if they do not intend to include such hazards that it should 
be made so clear that a person of ordinary intelligence on reading the contract 
offered will readily understand that such hazard is not covered. The expression, 
being doubtful and ambiguous, must be construed most strongly against the 
insurance company.” 


In the opinion of this court, the foregoing quotation ably sums up the con- 
clusions to be drawn from the use of the phrase “participating in aviation, 
zronautics.” It is doubtful whether by any process of logical reasoning the 
phrase can be said to include a passenger who is transported by a plane the 
control of which is entirely in the hands of others. Different courts have come 
to different conclusions in their interpretation of the phrase. Insurance com- 
panies have changed their exclusion riders or provisions to include the phrase 
“as passengers or otherwise” or some similar specific language. Who is excluded 
by the limitation “participating in aviation, zronautics”? Does it exclude from 
protection all those who sell tickets for the air line companies; the executive 
who directs the activities of the company from a safe and remote office; the taxi 
driver who brings the passengers to the field? It is obvious that at least some 
ot these persons who perform services are participating in aviation or zronautics 
and are not in the least endangered thereby. Due to the scope of modern 
aviation, many persons, directly or indirectly, are remotely or immediately “par- 
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ticipating in aviation, zronautics.” Hence, it becomes evident that a line of 
— must be drawn somewhere, beyond which the exclusion is not 
effective. 

[1] The most that can be said for the exclusion provision used in the policy 
here at issue is that it was ambiguous and uncertain in meaning. If one con- 
templating the purchase of such a policy should inquire of his lawyer whether or 
not he would be protected as a fare-paying passenger on a commercial transport 
plane, the lawyer could only have advised his client that the decisions of the 
courts were in conflict and the meaning ambiguous and uncertain in this judicial 
district prior to this case. This court is of the opinion that the judicial meaning, 
or the legal meaning, of terms used in contracts is that meaning attached by the 
courts. That where the courts are substantially in hopeless conflict, it cannot 
be said that the meaning is clear or unambiguous. 

This court therefore finds that the defendant, the Massachusetts Protective 
Association, Inc., did on the 15th day of August, 1933, insure Stanley W. Bayers- 
dorfer under an accident insurance policy in the sum of $5,000; that Helen 
Bayersdorfer was the beneficiary under said policy; that said policy was in full 
force and effect on April 7, 1936, when the insured accidentally met his death 
while riding as a fare-paying passenger in a commercial transport plane, over an 
established passenger route; and that the plane in question was wholly under 
the control of others, the insured having no connection with it except that of 
a fare-paying passenger. 

[2] The court further finds that said policy contained an exclusion provision 
exempting the insurer from liability for death resulting from participation in 
aviation, zronautics. That the exclusion provision was ambiguous and is to be 
construed most strongly against the party to the contract who selected that 
sateen, Mutual Life Ins. Co. v. Hurni Packing Co. (1923) 263 U.S. 167, 44 S.Ct. 

90, 68 L.Ed. iv 31 A.L.R. 102; National Surety Co. v. Veneer Co. (C.C.A.6th, 
1933) 66 F.(2d) 88 

[3] It is therefore held that the insured was not articipating in aviation 
or zronautics at the time of his accidental death, within the meaning of the 
terms of said policy. That the plaintiff, beneficiary, is entitled to recover the 
death benefits stipulated in the policy as $5,000, with interest thereon at the 
rate of 6 per cent. per annum from April 16, 1936, the date on which the defend- 
ant denied liability. 

Entry accordingly. 


ERALDI v. NORTH AMERICAN ACC. INS. CO. No. 20255-S. 
District Court, N. D. California, §. D. Sept. 22, 1937. 


20 Federal Supplement 735. 
1. ASSAULT. 

Where insured brings about assault on himself by his own wrongful act, or 
where he, under such circumstances that he would naturally be presumed to know 
that injury was likely to be inflicted, voluntarily incurs obvious hazard, or places 
himself in position that may be reasonably expected to bring about assault on 
him, injury so received is not effected by “accidental means,” within policy ‘nt 
coverage for death effected through “accidental means” (Code Civ Broc.Cal 
§ 1963, bus. 3). 

(For other cases, see Insurance, Dec. Dig. § 463.) 

2. PROVACATION. 

Where insured attacked an enemy from behind with a baseball bat, and his 
enemy, after being struck, drew revolver and at once shot insured four times 
before insured could abandon the affray, killing of insured was not caused by 
“accidental means,” within provision of policy providing indemnity for death effected 
through “accidental means,” so as to render insurer liable, since doer of voluntary 
act is chargeable with knowledge of that which is usual or to be expected (Code 
Civ.Proc.Cal. § 1963, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 463.) 

Action by Marie Eraldi against the North American Accident Insurance Com- 
pany. 

Judgment for defendant. 

J. Francis Shirley, of San Francisco, Cal., for plaintiff. 

J. Hampton Hoge, of San Francisco, Cal., for defendant. 

St. Sure, District Judge. 
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‘There was bad blood between David J. Eraldi.and Henry Lourdeaux. On 
the night of July 23, 1936, they engaged in mortal combat, and Eraldi was shot 
to death by Lourdeaux. 

Plaintiff, mother of the deceased, as beneficiary in a policy of insurance issued 
by defendant company to deceased, sues for the amount alleged to be due under 
the terms of the policy. The policy provides that payment will be made in the 
event of the death of the insured “effected directly and independently of all other 
causes through external, violent and accidental means.” Admittedly death was 
caused by external and violent means, but the difficult question presented for deci- 
sion is whether, under the facts and the law, death was caused by “accidental 
means.” 

Eraldi and Lourdeaux were residents of the town of Sonoma, the former 
conducting a haberdashery and the latter an electrical business. The shooting 
occurred about nine o’clock at night on the main street of the town in front of 
Eraldi’s haberdashery. The facts of the tragedy are related by three eyewitnesses, 
Mr. and Mrs. Roy Hansen and Raymond Grant Roberts, a youth sixteen years 
ot age. 


Mr. Hansen is an employee of the State Highway Department, and resides 
at El Verano, Sonoma County. He and his wife came to town to meet a person 
at the Sebastiani ‘Theatre. At about ten minutes to nine Hansen parked his auto- 
mobile near the theatre, about sixty feet from the entrance to Eraldi’s store and 
on the same side of the street. He and his wife were sitting in the front seat of 
a coupe, their small child between fhem. They had an unobstructed view of 
Eraldi’s store and what happened thereabouts. Hansen and his wife saw a man, 
whom they later recognized’ as Lourdeaux, standing on.the sidewalk in front of 
Eraldi’s store and heard Eraldi angrily cursing him. Lourdeaux had a letter 
or letters in his hand. He made no reply to Eraldi’s profanity. “I never heard 
him say anything,” testified Hansen. Lourdeaux walked toward the post office. 
Eraldi was heard to say something about a gun, and then shouted after Lourdeaux, 
“You better come back and finish it.” There was an awning over Eraldi’s store. 
‘The street lights were lit. There was a dim light in the back of the store, “but 
1 could see the entrance to the store and all that.” “I saw Mr. Eraldi come 
out of his store,” “he sort of peeked up toward the post office, * * * and he went 
back in the store again.” After Lourdeaux left the post office he walked past 
Eraldi’s store. “I saw Mr. Eraldi come out of his store,” “sort of sneaking,” 
having a “club or bat,” “it appeared like a baseball bat”; he “sneaked up behind 
him and there was something said,” Lourdeaux turned halfway round, and with 
the bat in both hands, Eraldi swung at Lourdeaux with his full strength, striking 
him a severe blow on the head which seemed to stun him. Eraldi struck a second 
blow. “I could not tell whether it hit or not, it looked like a glancing blow, 
and I heard Eraldi say, ‘You son of a bitch, you have a gun.’ ” Eraldi was stand- 
ing in close proximity to Lourdeaux. Just then Raymond Roberts came out of a 
nearby candy store on skates, went between the two men, and “Eraldi seemed to 
grab him around the shoulder some way,” and “started backing toward the store 
entrance.” ‘The boy slipped and fell. There was a shot fired, and a second later 
1 heard another shot, and then I saw Mr. Eraldi coming out of the store and 
toward us * * * and there were two more shots fired after that.” 

“(. At the time what was he doing with this boy who had come into collision’ 
with him there? A. Well, he was holding him and trying to protect himself. 

“(. And swinging with the bat? <A. Yes.” 


Eraldi backed away, holding the boy in front of him. Lourdeaux followed 
and shot twice. When the boy fell Eraldi came out of the entrance, and Lourdeaux 
again fired twice. Eraldi crumpled and fell into the gutter. The fight took place 
within a radius of fifteen feet and happened in “a very short time.” 

Mrs. Hansen knew the parties. She heard Eraldi loudly abusing Lourdeaux, 
who said nothing. He went on to the post office. 

“Q. While he was in the post office did you see Mr. Eraldi? <A. Yes, I noticed 
he was peeking out of the door of his store just as Mr. Lourdeaux came out of 
the post office.” 

Eraldi jumped back when he saw Lourdeaux coming. The front of the store 
was not lighted. “There was a light in the back of the store, like the office.” 
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Lourdeaux walked past the store. Eraldi “ran out of the store and up behind 
Mr. Lourdeaux, and made a swing at his head.” . 

“Q. Was it just a light tap, or was it a hard blow? <A. A very heavy blow. 
You could hear it hit. 

“Q. When he swung it did he have two hands on the bat, or just one? A. Two 
hands.” 

“(. Was there more than one blow struck? A. Yes, he made the second 
blow.” 

Lourdeaux seemed dazed when struck. After the second blow “Mr. Lourdeaux 
took the gun out of his pocket, and about that time a youngster came along on 
roller skates and kind of bumped into Mr. Eraldi. Mr. Eraldi grabbed the little 
boy with his left hand like this, and the little boy backed up to Mr. Eraldi.” 

“Q. During this time, what was he doing, if anything, with the baseball bat? 
A. He was trying to hit Mr. Lourdeaux again. 

“Q. He was swinging at him with the bat? A. Yes, he was, and cursing him 
at the same time. 

“(Q. Then what happened about the little boy and this man, did they get tangled 
up? A. Yes, Mr. Eraldi tried to keep behind the little boy, or, we will say, boy, . 
he wasn’t very little, and the child, being on roller skates, lost his balance, that 
is, while they were going backward, and Mr. Lourdeaux followed and shot. 

“Q. Did this all happen over quite a period of time? A. It happened very 
quick.” 

‘There were four shots. 

“(Q. Did this all happen over a large space of ground or sidewalk, or did the 
whole thing occur within a matter of feet? A. Oh, just about in the width of 
the sidewalk.” 

Raymond Grant Roberts, 16, with skates on, glided out of the candy store. 
He saw Mr. Lourdeaux walking in an ordinary manner past Eraldi’s store. He 
saw Eraldi rush out of his store with a baseball bat. 

“Q. You say he rushed out? A. Yes. 

“Q. Was he running? A. Well, running like a man generally does, he wasn’t 
really running, kind of a real fast walk.” 

“When Mr. Eraldi struck him (Lourdeaux) he turned and grabbed me because 
I was right behind him and I had skated between the two of them, and brought 
me around where I had my back to Mr. Lourdeaux and was facing Mr. Eraldi. 

“Q. Then what happened? A. Well, Mr. ——— I fell then and fell into the 
doorway of the store.” 

“Q. About how much distance do you think there was between the place 
where you and Eraldi came together and the place where you fell down? A. Well, 
there must have been about five feet.” 

Just before the witness collided with Eraldi, he heard him say something 
that sounded like “Look out, he’s got a gun.” 

“Q. I understand then that almost» at the same instant that Eraldi struck the 
blow, you collided with Eraldi. A. Yes, he just had a split second’s time and 
turned around,” and “grabbed me.” 

‘he witness saw only one blow struck. “It was apparently a hard swing.” 
After the witness fell down, he saw the flashes of Lourdeaux’s pistol, and two shots 
went above him. He then got on his knees and scrambled into the store. 

“OQ. What was the time in which all this happened that you have described, 
that is the time of your seeing Lourdeaux, and Eraldi rushing out of the store and 
striking Lourdeaux, and your seeing the two shots fired? How much time do 
you think was consumed? A. Well, there was about thirty seconds in all. 

“Q. It happened very quickly? A. Yes.” 

Dr. E. J. Finnerty was summoned from the theatre after the shooting. Lour- 
deaux was walking around in a circle, with his hand over his face. He was bleed- 
ing profusely, blood was down the front of his clothing and all over the sidewalk. 
“| saw that he was stunned. I got him to sit down on the curb, and he said, ‘Go 
down and see what happened to the other fellow.’ ” “I went down the street 
and found Eraldi. He was dead. I went back to Lourdeaux. A bystander assisted 
me place him in my car.” “We took him by each arm and put him in the car.” 
“When we got to my office we took him by the arms and put him in the chair 
in my dressing room, and he said, ‘I feel very faint,’ and I quickly cleaned off 
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the head, cut the hair back, looked at the wound, and I saw a rather extensive, 
about a two-inch abrasion on the head. I said, ‘We will have to put a stitch 
in here because there may be an infection in there.’ * * * He slumped off the 
chair, and the deputy sheriff and I pulled him back up again and I put the stitch 
in and we carried him and put him in the bed in the next room.” The Doctor 
examined the body of the deceased and thereafter made a post mortem. Deceased 
was about five feet seven inches in height, weighed 150 pounds, well developed 
physically. A very large blackjack was found in the hip pocket of deceased. It 
was quite heavy—a dangerous weapon. The post mortem showed four bullet 
wounds in the body. The Doctor was of the opinion that any one of the four 
shots would have proved fatal, but that “the one that passed through his heart, 
cut the tip off his heart, the apex, that was the one that caused death.” 

“Q. That is the one when he dropped? A. Yes. 

“Q. Did that shot come from the front or did that shot penetrate him from the 
back? A. That shot was in the front. 

“The Court: Q. The shot that killed him entered— A. The front. 

“Q. Two shots entered the body from the front? A. Yes, two shots in the 
front and maybe one in the side and the back. : 

“Q. Were the shots in front close together? A. No, there was one on this side 
and one on this side. 

“Q. Both of those shots went through the body? A. Yes. 

“Q. It was a close-up shot and Eraldi was facing the weapon that shot him and 
killed him instantly at the time, the bullet entering the front? A. Yes.” 

‘rhe defense called Henry Lourdeaux as a witness. He exhibited to the court 
a scar and a protuberance on his forehead, the result of the fatal encounter, but 
refused to testify on the ground that it might incriminate him. 

Counsel for plaintiff admits that: “Eraldi’s actions were treacherous. His 
violent conduct unconscionable.” But urges that when Eraldi attacked Lourdeaux 
he did not know that he was armed; that as soon as he learned he was armed, he 
abandoned the fight; and that therefore “the killing of the insured was an unfore- 
seen and unexpected occurrence, a result which could not have been reasonably 
anticipated by the insured, and which was not the natural or probable consequence 
of any act of his.” 

As to the contention that Eraldi did not know or have reason to believe that 
Lourdeaux was armed: “The deceased engaged in an encounter under such cir- 
cumstances that he invited his adversary to mortal combat, and either foresaw or 
should have foreseen that death or injury might result.” Employers’ Indemnity 
Corp. v. Grant (C.C.A.) 271 F. 136, 139, 20 A.L.R. 1118 the doer of a voluntary act 
is chargeable with knowledge of that which is usual or to be expected. “A person 
intends the ordinary consequences of his voluntary act.” Section 1963, subd. 3, 
Code of Civil Procedure of California. 

It is argued that the killing was for revenge and not in self-defense. “A period 
of time came when Lourdeaux, even though excited and dazed, must have known 
his life and safety were no longer imperiled,” says counsel for plaintiff. “Eraldi 
was trying to get away. He was using a boy as a shield. He struggled over a 
space of ten or fifteen feet. He and the boy fell down. The boy had time to get 
up and start crawling through the door before the shots were fired, and Eraldi had 
gotten to his feet. All during this time Lourdeaux was following up with his gun 
pointed, waiting for a clear shot. He followed Eraldi into the entrance way, shot 
two bullets into his body, and then followed him out of the entrance way and shot 
him twice more, the last shot being fired when Eraldi was about at the curb. This 
action cannot be called self-defense.” 

[1, 2] From the inception of the difficulty, Eraldi was the aggressor. He called 
Lourdeaux vile names, challenging him to fight. The light in his store was dim- 
med, and he peered out of the doorway watching Lourdeaux as he returned from 
the post office. He was lying in wait for him. With murder in his heart he rushed 
upon Lourdeaux, attacking him from the rear. Holding in both hands a deadly 
weapon, a baseball bat, he swung with might and main at Lourdeaux’s head. Lour- 
deaux turned and received the full force of the blow upon the frontal bone. Had 
he been struck upon a vulnerable part of the cranium, he might have been killed 
instantly or seriously and permanently injured. Eraldi voluntarily put his life at 
stake, and deliberately took the chances of being killed. ‘Where the insured brings 
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about an assault upon himself by his own wrongful act, or where he, under such cir- 
cumstances that he would naturally be presumed to know that the injury is likely 
to be inflicted, voluntarily incurs an obvious hazard of this character, or places 
himself in a position that may be reasonably expected to bring about an assault 
upon him, an injury so received is not effected by accidental means.” Brief on 
“Accidental Means” by Cornelivs, page 59, and cases cited. 

Plaintiff’s counsel says Eraldi had time to think and know that “his life and 
safety were no longer imperiled.” Shaken by a stunning blow, blood pouring from 
the wound inflicted, it is probable that Lourdeaux was temporarily bereft of the 
power of reason, acting instinctively for the preservation of his life, he whipped out 
his revolver and slew his assailant. The evidence shows that the time in which 
the killing occurred might be measured in seconds. 

All of the facts and circumstances, the close proximity of the combatants, the 
limited space of battle, and the short time elapsing till the end, completely negative 
the idea of Eraldi’s abandonment of the affray. 

‘The regrettable killing was in hot blood, and under the evidence and the law 
was not caused by “accidental means.” 

Judgment for defendant for costs. 


METROPOLITAN LIFE INS. CO. v. BUKATY. No. 14990. 
Circuit Court of Appeals, Tenth Circuit. Sept. 9, 1937. 
Rehearing Denied Oct. 18, 1937. 
92 Federal Reporter (2d) 1. 
1. SUNSTROKE. 

A sunstroke or heatstroke, caused by voluntary exposure to sun’s rays or 
artificial heat, is not caused by “accidental means” within policy insuring against 
death so caused. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from the District Court of the United States for the District of 
Kansas, First Division; Richard J. Hopkins, Judge. 

Action by Mary Bukaty against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Edwin S. McAnany, of Kansas City, Kan. (Thos. M. Van Cleave, Willard 
L. Phillips, and Bernhard W. Alden, all of Kansas City, Kan., on the briefs), 
for appellant. 

J. O. Emerson, of Kansas City, Kan. (Fred Robertson and Edw. M. Bodding- 
ton, both of Kansas City, Kan., on the brief), for appellee. 

Before Phillips and Bratton, Circuit Judges, and Kennedy, District Judge. 

Puiuups, Circuit Judge. 

‘This is an action brought by Mary Bukaty on a policy of accident insurance 
issued to Mike Bukaty, her husband, on April 4, 1924, by the Metropolitan Life 
Insurance Company. The policy onueial indemnity for loss of life “caused 
directly and independently of all other causes by violent and accidental means.” 
It expressly excluded from the coverage “accident, injury, disability, death or 
other loss caused wholly or partly by disease or bodily infirmity.” It named 
— Bukaty as the beneficiary to whom indemnity for loss of life should be 
paid. 

The amended petition set up the policy and further alleged: 

“On the 20th day of July, 1934, and while said insurance policy was in full 
force and while the said Mike Bukaty had no active disease and in fact no 
disease at all, he was stricken with heat stroke; that is to say, on the said day 
at about two P. M., those cells and tissues of the brain of the said Mike Bukaty 
whose normal function is to govern and which usually do govern the tempera- 
ture of the body and keep it normal, suddenly without intention on the part of 
Mike Bukaty, unexpectedly and violently collapsed and suffered lesions and 
underwent changes, chemical, structural and functional, so violent and radical 
that such cells and tissues ceased to function or to control the temperature of 
the body, and that as an immediate and direct result thereof the said Mike 
Bukaty suffered a fever so high and excessive and an increased pressure within 
his body so violent and abnormally excessive as to cause and produce, and the 
same did produce, by heat, pressure, and violence, necrosis and death of various 
cells and tissues of his body, and caused and produced hemorrhages and lesions 
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in his body, especially in the brain, lungs and viscara of his body and caused and 
produced other internal injuries the exact nature of which the plaintiff cannot 
state. The breaking down of the cells and tissues constituting the heat regulatory 
center of the brain, as above alleged, caused and produced the bodily injuries to 
Mike Bukaty above alleged, directly and independently of all other causes, and 
the said bodily injuries caused and resulted in the death of the said Mike Bukaty 
about two hours after he was first stricken as above alleged, and at about 4 P. M. 
of the same day.” 

It did not allege that insured unexpectedly, unintentionally, or due to unfore- 
seen and unanticipated circumstances exposed himself to unusual heat. It con- 
tained no allegation that the exposure which brought on the heat stroke was not 
voluntary. The claim of accident rests on the bare allegation that insured suffered 
a heat stroke and died as the proximate result of the effects thereof which ensued 
in natural and orderly sequence. See Richards v. Standard Acc. Ins. Co., 58 Utah 


622, 200 P. 1017, 17 A.L.R. 1183. 


The trial court overruled a demurrer to the amended petition. The insurance 
company elected to stand on its demurrer and judgment was entered for the plain- 
tiff. The insurance company has appealed. 

In Sentinel Life Ins. Co. v. Blackmer, 77 F.(2d) 347, 349, this court said: 

“Policies of accident insurance may be divided generally into two classes: 
(1) those that insure against accidental result, and (2) those that insure against 
the result of an accidental cause. There is a well recognized distinction between 
these two classes. To come within the coverage of the second class, the means or 
cause must be accidental, while to come within the coverage of the first class it is 
sufficient if the result or effect is accidental.” 

In Landress v. Phoenix Mutual Life Ins. Co., 291 U.S. 491, 497, 498, 54 S.Ct 
461, 463, 78 L.Ed. 934, 90 A.L.R. 13282, the court said: 

“This distinction between accidental external means and accidental result has 
been generally recognized and applied where the stinulated liability is for injury 
resulting from an accidental external means. See A&tna Life Ins. Co. v. Brand 
(C.C.A.) 265 F. 6, 13 A.L.R. 657; Lincoln National Ins. Co. v. Erickson (C.C.A.) 
42 F.(2d) 997; Jensma v. Sun Life Assurance Co. [(C.C.A.) 64 F.(2d) 457]; 
Order of United Commercial Travelers v. Shane (C.C.A.) 64 F.(2d) 55: contra, 
Mutual Life Ins. Co. v. Dodge (C.C.A.) 11 F.(2d) 486, 59 A.L.R. 1290. And 
injury from sunstroke, when resulting from voluntary exposure by an insured to 
the sun’s rays, even though an accident, see Ismav, Imrie & Co. vy. Williamson 
[1908] A.C. 437, has been generally held not to have been caused by external 
accidental means. Nickman v. New York Life Ins. Co. (C.C.A.) 39 F.(2d) 763; 
Paist v. Afnta Life Ins. Co. (D.C.) 54 F.(2d) 393; Harloe v. California State 
Life Ins. Co., 206 Cal. 141, 273 P. 560: Continental Casualty Co. v. Pittman, 145 
Ga. 641, 89 S.E. 716; Semancik v. Continental Casualty Co., 56 Pa.Super. 392; see 


Elsey v. Fidelity & Casualty Co. 187 Ind. 447, 120 N.E. 42, L.R.A.1918F, 646; 
Richards v. Standard Acc. Ins. Co., 58 Utah 622, 200 P. 1017, 17 A.L.R. 1183; 
contra, Continental Casualty Co. v. Bruden, 178 Ark. 683, 11 S.W.(2d) 493, 61 
A.L.R. 1192; Lower v. Metropolitan Life Ins. Co., 111 N.J.Law, 426, 168 A. 592.” 
See, also, Dozier v. Fidelity & Casualty Co. (C.C.Mo.) 46 F. 446, 13 L.R.A. 
114, 22 L.R.A. 620. ae 
[1] The policy here insured against accidental cause or means as distinguished 
from accidental result. 
Sunstroke or heatstroke when it is caused by voluntary exposure to the sun’s 
rays or to artificial heat and not by unexpected, unanticipated, or unintentional 


exposure thereto is not caused by accidental means. Landress v. Insurance Com- 
pany, supra, and cases therein cited. 


[2] It is true that the Supreme Court of Kansas in the recent case of Bukata 


v. Metropolitan Life Insurance Company, 145 Kan. 858, 67 P.(2d) 607, reached a 


contrary conclusion where the policy insured against death “effected solely through 
external, violent, and accidental means.” That court declined to recognize the 
distinction between accidental means and accidental result and followed the doctrine 
of the dissenting opinion in Landress v. Insurance Company, supra. 


The construction of. a provision in an insurance contract, not prescribed by 
statute but the result of independent agreement between the parties thereto, is a 
question of general commercial law on which the federal courts may and should 
exercise an independent judgment. Black & White Taxicab & Transfer Co. v. B. 


a ae 
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& Y. Taxicab & Transfer Co., 276 U.S. 518, 530, 48 S.Ct. 404, 72 L.Ed. 681, 57 
A.L.R. 426; Washburn & Moen Mfg. Co. v. Reliance M. Ins. Co., 179 U.S. 1, 15, 
21 S.Ct. 1, 45 L.Ed. 49; Carpenter v. [Insurance Company, 16 Pet. 495, 511, 10 
L.Ed. 1044; Odegard v. General Casualty & Surety Co. (C.C.A.8) 44 F.(2d) 31, 
38; A&tna Life Ins. Co. v. Johnson (C.C.A.8) 13 F.(2d) 824, 825; Maryland Cas- 
ualty Co. v. Nellis (C.C.A.6) 75 F.(2d) 23, 25; Pendleton v. Pan American Life 
Ins. Co, (C.C.A.6) 56 F.(2d) 935, 937; Davis v. Jefferson Standard Life Ins. Co. 
(C.C.A.5) 73 F.(2d) 330, 333, 96 A.L.R. 599; Metropolitan Life Ins. Co. v. Foster 
(C.C.A.5) 67 F.(2d) 264, 266; Pilot Life Ins. Co. v. Owen (C.C.A.4) 31 F.(2d) 
862, 864; Long v. Monarch Accident Ins. Co. (C.C.A.4) 30 F.(2d) 929, 930. 

The decision in Bukata v. Insurance Company, supra, is in conflict with Lan- 
dress v. Insurance Company, supra, and Sentinel Life Insurance Company v. Black- 
mer, supra, and many authorities therein cited. The policy here involved was issued 
long before the Kansas decision was handed down. While it is entitled to respect- 
ful consideration by us, we do not think it justifies our departure from contra 
decisions of the federal courts. 

The judgment is reversed and the cause: remanded with instructions to sustain 
the demurrer. 


NATIONAL LIFE & ACCIDENT INS. CO., Inc., v. HITT. No. 4—4736. 
Supreme Court of Arkansas. Oct. 11, 1937. 
Rehearing Denied Nov. 8, 1937. 
109 Southwestern Reporter (2d) 426. 
3. FRAUD. 

Insured, who claimed that he had been induced by misrepresentations to sur- 
render policy insuring him against total disability, was not justified in relying on 
expressions of opinion of officer of insurer that insured “would be all right,” or 
entitled to predicate fraud thereon, since insured would be presumed to have been 
as well informed as to his own physical condition as officer of insurer. 

(For other cases, see Insurance, Dec. Dig. § 241.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. : : a . : 

Action by Grover C. Hitt against the National Life & Accident Insurance Com- 
pany, Inc. From a judgment in favor of plaintiff, the defendant appeals. 

Judgment reversed. 


Barber & Henry and John B. Thurman, all of Little Rock, for appellant. 

Frankel & Frankel, of Little Rock, for appellee. 

GrifFIn SmirH, Chief Justice. 

‘This appeal is from a judgment rendered on a verdict of nine jurors who found 
for the plaintiff on a complaint filed November 23, 1936. Plaintiff-appellee alleged 


that on November 1, 1932, appellant issued to him its policy of insurance, under the 


terms of which the assured was entitled to $20 per week in the event he became 
totally disabled. It is alleged: That appellee became totally disabled on March 1, 
1933: that on March 12 he was paid $120, and again, on May 5, 1933, was paid $140; 
such payments being the amount due for 13 weeks of disability; that by reason of 
wrongful information and misrepresentations regarding his physical condition, he 
was induced to surrender the policy on May 5th, at the time payment of $140 was 
made; that the wrongful information was given and the misrepresentations made by 


appellant's agent and physician; that appellee has been unable to perform his duties 
from March 1, 1933, and has remained totally disabled during the contract period of 
the policy; that he was confined to his bed and was unable to walk without the aid 
of a cane or the assistance of some one; that from March 1, 1933, he has been 
suffering from arthritis, a stiffness of the spine, and heart trouble, and is still so 


disabled. The judgment was for $1,800, covering 90 weeks of disability, in addition 


to the payments previously made; an attorney's fee of $250: penalty of $216; and 
interest at 6 per cent. on $1,800 from March 11, 1935, to the date of judgment, 
amounting to $219.90; a total of $2,485.90. 


In testifying as to his condition and the circumstances attending settlement with 
appellant, appellee said: 


“Prior to February, 1933, I was in perfect health, but about February 25, 1935, 
T went to the Veterans’ Bureau and was advised to go to the hospital. 1 became 
ill with pains in my back, hernia and fistula, and had to go to bed and wasn’t able 
to go to the hospital. Between February 1933 and up to date, I have continuously 
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taken sedatives which in a good many cases eased my pain, and at the same time 
dulled my mind and left it in a daze. In February 1933 I was working for the 
National Life & Accident Insurance Company. This company wrote a group 
policy on its employees and I was covered by this policy, paying half the premium 
and the company paying the other. I was given a certificate of insurance providing 
for $20 a week for one hundred and four weeks total disability. I have another 
Fone with the company and at the time it was issued I was examined by Dr. 
obe. 

“At the time I became totally disabled, around March 1, 1933, Mr. McAllister, 
the Superintendent, and Dr. Jobe came out to see me, and Mr. McAllister kept 
trying to get me to make a lump sum settlement. The Company paid me for six 
weeks. I imagine Mr. McAllister suggested having Dr. Jobe come out. I met 
Dr. Jobe when he was working for the Company. Dr. Jobe had examined me 
before I went with the Company, and was representing the Company. Dr. Jobe 
would examine applicants for the Company. I can’t bes sure whether *I called Dr. 
Jobe or Mr. McAllister brought him along, but am of the opinion Mr. McAllister 
brought him or sent him out. I did not receive a bill from Dr. Jobe. Dr. Jobe 
told me I had colitis and the rest was more mental than anything else. During 
this time the Company was trying to settle with me and I settled about May 5, 
1933. Dr. Jobe was the Company’s physician and I had confidence in Mr. McAllis- 
ter and took their word there would not be anything wrong. If I had thought I 
was totally disabled I wouldn’t have accepted the $140.00. I had seen Mr. McAllis- 
ter on several occasions and Mr. McAllister said if there was anything wrong 
the Company would take care of me. I surrendered the policy and stayed in bed 
until around the middle of July, then began to drag along a little. Would complain 
about these different ailments, but they would say it was only my mental attitude. 
I made this settlement on that account. If I had known I was totally disabled, | 
wouldn’t have made the settlement. I had been in the insurance business a long 
time and made the settlement because I had been sick for a long time and my 
wife and children needed food and I had to take medicine and medicine cost money, 
and, as I had been sick, we didn’t have any money. 

“The last part of August, 1933, I went to work for the Reliable Life & Accident 
Insurance Co., carrying a debit. I spent one-half of my time at work, the other at 
home, working there until December, and I played out again. I worked as a book- 
keeper for the County Relief Office from January to April, 1934. Mr. White did 
most of my work. I was suffering continuously, but couldn’t go to bed, as I had 
to take care of my family. In April I went on the road and tried to sell magazines. 
I was out about one-half the time. I did this until about September. In September, 
1934, I went to work for the Life & Casualty Company. One of its agents helped 
me to do my work. In the latter part of August 1935, until November 1935, I went 
with the Union Life, doing the same work. One of the agents helped me to do my 
work, I was not able to do all of the substantial things which I had done with 
the National. My physical condition was getting worse all the time. I worked 
until November 30th and had to go to bed. Dr. S. F. Hurle treated me regularly 
every week or two. From 1933 to 1935 I thought I would get well. I was taking 
drugs when IT made the settlement. About December 6, 1935, I went to the Veterans’ 
Bureau where T had my tonsils taken out. I staved there thirteen or fourteen 
weeks. I had a hernia, but my physical condition would not permit an operation. 
A few months after the tonsil operation, my neck and back was practically ossified. 
I have the same pains now as I had in 1933. I learned I was totally disabled in 
March 1936. T am now drawing $30.00 a month from the Government as total 
disability. I surrendered the National Life & Accident Company policy because of 
the fact they misrepresented my condition. McAllister and the Company Doctor 
both said I would be all right, that it was my mental condition. If I had thought 
I was totally disabled, I would never have turned the policy loose. I now spend 
part of my time in my wife’s news stand, mostly looking after the finances.” 

The compromise check indorsed by appellee was introduced. It bore the 
indorsement: “In full settlement of claim under Certificate No. 3894, Employees 
Insurance.” 

If, in fact, appellee’s total disability dates back to May 5, 1933, and settle- 
ment under the policy was induced through erroneous information given appellee 
by Dr. Jobe at a time when the physician was acting for the company, or by 
= — conduct of Superintendent McAllister, this appeal should be 
affirmed. 
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Four subjects of primary importance were included in the proceeding: (1) 
Whether appellee was totally disabled at the time indicated; (2) whether the 
disease occasioning such disability is the same disease now complained of; (3) 
whether appellee knew what his real condition was, or, as a reasonable person, 
should have known; (4) whether [assuming that the total disability now com- 
plained of did exist in May, 1933] appellee, with knowledge of disability, volun- 
tarily settled with appellant and surrendered the certificate; or, being disabled, 
and such disability having been continuous, was appellee imposed upon by 
appellant’s agents and induced through fraudulent representations or erroneous 
statements to enter into a compromise which yielded compensation for the 
relatively insignificant sum? 

[1, 2] As was said in Sanders v. Berry, 139 Ark. 447, 214 S.W. 58, 61, “The 
law requires good faith in every business transaction, and does not allow one 
party to intentionally deceive another by making false representations or by 
concealments.” In Lone Rock Bank v. Pipkin, 169 Ark. 491, 276 S.W. 588, 589, 
we said: “If the means of information as to the matters represented is equally 
accessible to both parties, they will be presumed to have informed themselves; 
‘and, if they have not done so, they must abide the consequences of their own 
carelessness.’ ” 

[3] Tested by this rule, and because of the indefinite nature of appellee’s 
evidence as to what representations were made to him by McAllister, and in 
view of appellee’s own experience as an insurance agent, it must be held that 
appellee was not justified in relying upon expressions of opinion by a layman. 
In short, appellee, with respect to his own physical condition, will be presumed 
to have been as well informed as McAllister, and no fraud can be predicated 
upon what appellee says McAllister told him as to the nature and extent of the 
disability. On the contrary, appellee volunteered the information that in Febru- 
ary, 1933, approximately three months before the conversations, he went to the 
Veterans’ Bureau and was advised to go to a hospital. Appellee says that the 
pains he is now experiencing are “exactly the same, or worse,” than those com- 
plained of in 1933; but he did not learn that he was totally disabled until about 
March, 1936. 

To determine whether the settlement should be set aside, we must scru- 
tinize the conduct and determine the status of Dr. Jobe; this for the reason 
that in numerous cases we have decided that an injured person will not be held 
to the terms of an improvident settlement where such person relied upon 
information supplied by a physician acting for the offending agency, which 
information or diagnosis was subsequently shown to have been incorrect, though 
made without fraudulent intent. 


_ This case, therefore, turns upon whether Dr. Jobe, in making the exam- 
inations of appellee and advising with him, was the agent of appellant. 


At the time Dr. Jobe was offered as a witness for appellant, appellee’s 
attorney made this objection, “If Dr. Jobe is Mr. Hitt’s physician, we object to 
his testimony. The court then remarked: “It is a question of whose physician 
he was. I thought you (appellee) contended he was the Company’s physician,” 
to which appellees attorney replied: “He can’t testify to anything he did for 
Mr. Hitt.” 

From this colloquy it will be seen that appellee claimed the right to testify 
to what Dr. Jobe had told him, but insisted that appellant did not have a right 
to use the doctor as a witness for the purpose of testifying to anything he did 
for appellee, although, at least inferentially, he was conceding that the doctor 
might testify as to conversations. This would create a somewhat anomalous 
situation, inasmuch as exclusion of the testimony could only be based upon the 
confidential relationships with which the law clothes physician and patient. 

Appellee testified he was not sure that Dr. Jobe called upon him at his 
(appellee’s) request, or whether McAllister brought the doctor along, but he 
was “of the opinion McAllister brought or sent the Doctor.” The company 
required as a condition precedent to employment that all agents submit to a 
physical examination, and before or at tht time appellee went to work for 
appellant he was examined by Dr. Jobe. He also carried another policy of insur- 
ance with the appellant company, as to which there is no controversy here, and 
Dr. Jobe made examination for the company incident to such policy. Appellee 
further testified that he worked for the Union Life Insurance Company after 
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severing his connections with appellant, and continued in the latter employment 
until November 30, 1935. : 

“Q. Did you have a physician or medical attention during that time? A. 
Yes, sir. ' 

“Q. Who were your physicians? A. I had Dr. Jobe and Dr. F. E. Hurle, 
and Dr. S. F. Hogue had a laboratory test for Dr. Jobe around April 1933, I 
think.” 

Appellee remained in the Veterans’ Hospital from December 11, 1935, until 
August 25, 1936. 

Dr. Jobe testified positively that he was called by Mrs. Hitt; that he was 
not employed by appellant to treat or advise with appellee; and that his bill had 
been charged to Mr. Hitt, as reflected by his books. 

[4] We are of the opinion that there was no substantial testimony to sus- 
tain appellee’s contention that Dr. Jobe was appellant’s agent for the purpose 
of advising with appellee as to the status of his health on May 5, 1935. 

There being no substantial evidence upon which the jury could have based 
a finding that Dr. Jobe was appellant’s agent at the time in question, the judg- 
ment must be reversed, and the cause dismissed. It is so aan 

Mehaffy, J., concurs. ‘ 


CAMPBELL v. METROPOLITAN CASUALTY INS. CO. No. 1737. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1937. 
176 Southern Reporter 233. 
1. INTENT. 


If insured was intentionally killed by another but the killing resulted from an 
assault made by the insured on such other, or if the killing resulted from difficulties 
provoked by insured and in which he was the aggressor, death of insured did not 
result solely from “external, violent and accidental” means within terms of policy 
providing indemnity therefor. 

(For other cases, see Insurance, Dec. Dig. § 463.) 

2. ASSAULT. 

If insured met death while engaged in fight in which he was the aggressor or 
which he provoked, or if his death occurred while engaged in commission of felony 
by cutting and stabbing another with a knife with intent to kill and without 
justification, insurer would not be liable under terms of policy insuring against 
loss and bodily injury sustained solely through “external, violent and accidental 
means” but excluding liability while insured was engaged in fighting or commission 
of a felony. 

(For other cases, see Insurance, Dec. Dig. §§ 462, 463.) 

4. PROVOCATION. 

Under policy insuring against death sustained solely through external, violent, 
and accidental means and excluding liability when disability arose while insured 
was engaged in fighting or in commission of a felony, evidence that insured pro- 
voked quarrel which resulted in his death and that by stabbing at his opponent with 
a knife with intent to kill he was committing a felony held to show that death did 
not result solely from “external, violent and accidental means” within coverage of 
policy, but fell within exclusion provision. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Parish of Tangipahoa; Hypolite Mixon, Judge. 

Suit by Mary Campbell against the Metropolitan Casualty Insurance Company. 
From an adverse judgment, the plaintiff appeals. 

Affirmed. 

Chas. J. Mundy, of New Orleans, for appellant. 

Ponder & Ponder, of Amite, for appellee. 

Ort, Judge. 

On October 6, 1933, the defendant insurance company issued a policy to Harry 
Cloud wherein the company agreed, among other things, to insure said Cloud against 
loss resulting from bodily injury sustained solely through external, violent, and 
accidental means, and, where the injury resulted in death, the company agreed to 
pay the sum of $400 to the beneficiary, the mother of the insured, who is the 
plaintiff in this case. 

Harry Cloud was killed on February 3, 1935, by gunshot wounds inflicted by 














Acc. | Campbell v. Metropolitan Casualty Ins. Co. 297 


Otis Chase, at which time the policy was in effect. The suit is by the beneficiary 
to regover the face value of the policy plus an additional amount of $60 claimed 
under a provision of the policy allowing an increase in the principal sum of 1 per cent. 
for each month the Po is in force preceding the accident, the increase to begin 
after the payment of the second month’s premium. 

It is alleged that the insured, Cloud, was shot and killed by Chase suddenly and 
without warning, and that the death of the insured thus resulted from external, 
violent, and accidental means within the terms of the policy. The defense is that 
the insured, Cloud, provoked the difficulty by advancing on Chase with a drawn 
knife, and that Chase shot the insured in self defense; that the insured met his 
death while fighting and while engaged in the commission of a felony, the policy 
excluding from its provisions payment for deatth or disability resulting while the 
insured was engaged in fighting, or in the commission of a felony. Certain alterna- 
tive pleas are made by the defendant for a reduction of the amount of the claim 
in case it is held that there is liability, these reductions being based on alleged 
improper classification of the insured, but, in view of the conclusions reached, it 
is unnecessaary to outline these alternative defenses. 

The trial court rendered judgment in favor of defendant, rejecting the demands 
of the plaintiff. She has appealed. 

{1] If the insured was intentionally killed by Chase, but the killing resulted 
from an assault made by the insured on Chase, or if the killing resulted from a 
difficulty provoked by the insured and in which he was the aggressor, it cannot be 
said that the death resulted solely from external, violent, and accidental means within 
the terms of the policy. See annotation following case of Employers Indemnity 
Corporation v. Grant (C.C.A.) 271 F. 136, 20 A.L.R. 1123: also Franchebois v. 
N. Y. Life Ins. Company, 171 La. 358, 131 So. 46. 

[2] Likewise, if the insured met his death while engaged in a fight in which he 
was the aggressor and which he provoked, or if his death occurred while engaged 
in the commission of a felony, that is, in cutting and stabbing Chase with a knife 
with intent to kill, and without justification, under the terms of the policy there 
would be no liability. Osborne v. People’s Benev. Industrial Life Ins. Co. of 
Louisiana, 19 La.App. 667, 139 So. 733. 

It therefore follows that all three phases of the defense lead to the determina- 
tion of questions of fact; i. e., was the insured the agressor and did he provoke the 
difficulty in which his death occurred, and was Chase justified in inflicting the 
mortal wounds? The trial judge resolved these facts against the claims of the 
beneficiary. We are asked to review the testimony and reach a different con- 
clusion. 

There is a conflict in the testimony on the vital points in the case. The coroner’s 
jury found that Harry Cloud came to his death from a gunshot wound of the 
head, and the jury exonerated Otis Chase in connection with the death. This 
inquest is dated December 4, 1935, while Cloud was killed on February 3, 1935. 
We do not know how the erroneous date arose in the inquest, and must assume 
that the error arose either in transcribing the proceedings of the inquest or in 
making the certified copy for this case, the latter being indicated by defense 
counsel as the cause of the error in date. In any event, we do not think this error 
in date is of sufficient importance to affect the result of the finding of the inquest, 
which, after all, only has prima facie value. Certainly, the error in date does 
not justify the rather severe castigation directed by counsel for plaintiff at the 
members of the inquest. 

Otis Chase states in his testimony that Cloud walked up to him in front of the 
Campbell restaurant, as Chase was passing, and that Cloud said he wanted to see 
him; that Cloud came on him with a knife; that he tried to hold Cloud’s hands 
to keep from being cut; that as Cloud was trying to cut him with the knife he 
(Chase) caught hold of the knife and received two cuts in his hand; that he 
continued to back away from Cloud, and was followed by Cloud within arm’s 
length almost across the street from the restaurant: that he (Chase) reached for 
his gun and after getting it out Cloud caught the gun and continued trying to cut 
him with the knife, whereupon he shot Cloud. 


Alex Lewis, a witness for defendant, says that Chase was backing up from the 
side of the street where Campbell’s restaurant is located when he first saw Chase 
and Cloud fighting; that Cloud was shot and fell almost across the street from 
where the fight started; that soon after the killing he saw the cuts in Chase’s hand. 
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Another witness who reached the scene just after the shooting testified that Dave 
Clarke picked up a knife at the place where the shooting occurred. 

...[3}. The night marshal of Hammond reached the scene a few minutes aftér the 
shooting and Chase surrendered to this officer. The ‘officer secured from Dave 
Clarke a knife which Clarke stated to the officer was found at the scene of the crime 
by -him. ' Clarke could not be obtained as a witness and did not testify in the case. 

hile the statement made. by Clarke to the officer as to where he found the knife is 
probably inadmissible as hearsay, yet the fact that the officer did obtain a knife from 
Clarke is admissible to corroborate the statement of another witness who testified 
that he saw Clarke pick up a-knife at the scene of the shoting. The coroner testified 
that there were two wounds or cuts on the hand of Chase after the shooting. 

Three witnesses for plaintiff testified that Chase walked up to Cloud by the 
restaurant, caught hold of him, drew his pistol, and shot him dead out in the street. 
Two of these witnesses state that Chase came up to the restaurant and told Cloud 
that he wanted to speak to him, and, when Cloud came up, Chase caught hold of 
him, drew his gun, and shot Cloud as the two men were pushing each other out 
into the street. These witnesses did not see any knife in the hands of Cloud. 

We think the preponderance of the evidence supports the conclusion that 
Cloud did have a knife and cut Chase in the hand. The night marshal and the 
coroner testify that Chase was cut in the hand, and it follows that Cloud must 
have had the knife in his hands. 

[4] Cloud was a much larger man than Chase, and, as it is shown that Chase 
backed up almost across the street, it is evident that he was being pushed back 
by the larger man, Cloud, with an open knife in his hands, making an effort to cut 
the smaller man, Chase. Under this state of facts we think the trial court cor- 
rectly held that the insured was the aggressor; that he provoked the fight, and 
was, at the time of his fatal injury, engaged in the commission of a felony, 
Certainly there is no manifest error in the finding of fact by the trial judge. 

For the reasons assigned, the judgment is affirmed at the cost of the appellant. 


HEROLD v. WASHINGTON NAT. INS. CO. 
Superior Court of Pennsylvania. Oct. 27, 1937. 


194 Atlantic Reporter 687. 
2. PROOF OF DEATH. 

Death of insured need not be proved beyond a reasonable doubt to authorize 
recovery on an accident policy, since a fair preponderance of clear and convincing 
evidence, direct and circumstantial, is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. PERIL: 

Under policy insuring against accidental drowning while swimming at a public 
bathing beach during the time that a life saver is on duty, evidence that insured 
was last seen swimming in the ocean‘ at a place where two life guards were on duty, 
and was never seen to come ashore, nor seen elsewhere thereafter, held to justify 
submission of the case to the jury, notwithstanding seven years had not elapsed 
since date of insured’s disappearance, since evidence disclosed that insured was 
subjected to a specific peril thereby overcoming the presumption of life during the 
seven years following disappearance. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal No. 164, October term, 1937, from judgment of Municipal Court, Phila- 
delphia. County, No. 512, December term, 1935; Utley. E. Crane, Judge. 

Suit to recover on an accident: policy for the death of her husband by Laura 
H. Herold against the Washington National Insurance Company. Verdict for 
plaintiff for $1,080. Judgment was entered on the verdict after.a motion for judg- 
ment non obstante: veredicto and for a new. trial had been denied, and defendant 
appeals. 

Afhirmed. 

‘The opinion of the court below, by Judge Crane is as follows: 

“Defendant issued its policy insuring plaintiffs -husband against accidental 
death and particularly for death ‘(d). The result of accidental drowning while 
swimming at a public bathing beach during the time that a life saver is on duty, 
and not otherwise.’ 

“About 4:30 p. m. on July 7, 1935, insured was last seen swimming in the 
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»ocean in front of the President Hotel, Atlantic City, where two life guards were 
,on duty: The testimony -was to the effect that insured: was never seen to come 

‘,ashore nor seen elsewhere thereafter. Suit was brought by plaintiff’ to'recover the 
amount due under the: policy, and from the judgment ‘entered Qu verdict in her 
tavor the present appeal has. been taken. 

.’ “This interesting case took four days to try and involved lengthy expert tes- 
-timony which we deem it unnecessary to discuss. 

i {1, 2] “While it -is’true that seven years have not elapsed since the date of 
insured’s disappearance; so as.to invoke the legal presumption of death, this rule 
of law has a well-recognized exception; the exception ‘being that ~ the: presumption 
‘of life [during] seven years following disappearance can be met and overcome by 
proof of circumstances of specific peril to which the: person disappearing was 
subjected. See Continental Life Insurance Co. v. Searing (C.C.A.3, 1917) 240 F. 
653. In 37 Corpus Juris, § 442, p. 639, n. 51-53, the controlling principle of law 
is set forth as follows: ‘The death of insured need not be proved beyond a rea- 
isonable doubt, a fair preponderance of clear and convincing “evidence, direct or 
circumstantial, being sufficient to prove the fact of death, or'the cause thereof.’ 

“In Continental: Life Insurance Co. v. Searing, supra, the évidence was that 
the insured was last seen entering the surf at Atlantic City; that he had high 
tiood’ pressure and had undergone physical exertion prior to going in the surf, 
and this was held sufficient evidence to go to the jury. 

“In Watkins v. Prudential Insurance Co., 315 Pa: 497, 173- A. 644, 651, 95 
A.L.R. 869, our own Supreme Court held: ‘The operative facts’ of ‘the insurance 
policy sued upon were “external, violent and accidental means” causing the insured’s 
death, and any evidence, whether direct or circumstantial, that tends to prove the 
operative facts, is admissible. If there are in evidence credible facts or circum- 
stances or both from which the jury may infer legitimately that the insured’s 
death resulted from accidental means, plaintiff is entitled to recover.’ 

“In Pfeifer v. Supreme Tribe of Ben Hur, 191 Mo.App. 38, 176 S.W. 710, 
defendant appealed from judgment entered for plaintiff in an action on a policy of 
life insuranee. In that case the facts of death were that decedent, a family loving 
man, went on a fishing trip with his son. The son last saw him crossing the river 
in a skiff to collect a debt from a friend. As his father neared the shore he saw 
two men shoot, heard his father groan, and never saw his father again. The son 
was unable to follow and investigate because of sickness and bad weather. Another 
witness saw two men in a skiff towing another skiff with a dead man in it. This 
evidence was held sufficient, and the verdict for the plaintiff was affirmed. 

{3} “We understand the law applicable to the facts in the instant case to be 
that where insured’s disappearance is accompanied by circumstances which subjected 
him to a specific peril, his death becomes a question of fact for a jury. 

“In the present case, there was testimony that at the time and place insured 
went in to swim, there was a very rough surf and a strong undertow such as would 
make it difficult for a person swimming therein to survive, and we have the insured 
last seen swimming out to sea in such dangerous surf. While an experienced 
swimmer, insured had not been in swimming for a year, during -which time he 
had added 40 pounds to his weight. The evidence was to the effect that he was 
a happily married man, had just ordered a new automobile, which at the time of 
his disappearance had not been delivered, and had secured a new position to which 
he was to report the following day. 

“In our judgment the jury were justified in finding that the insured was 
subjected to a specific peril at the time of his disappearance, and that his death 
was the result of accidental drowning while swimming at a publie-bathing beath 
during the time lite savers were on duty, which was the risk insured against by 
defendant’s policy.” 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Park, 
James, and Rhodes, JJ. 

George H. Detweiler, of Philadelphia, for appellant. 

Wilhelm F. Knauer and J. Kennard Weaver, both of Philadelphia, for appellee. 

Per Curiam. 

The opinion of the learned court below, by Judge Crane, herewith sufficiently 
answers the assignments of error which relate to the submission of the case to the 
jury, the refusal of binding instructions on.the merits, and the refusal to hold 
that the action was prematurely brought because instituted before’ seven years had 
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elapsed from the date of the alleged accidental death. To the cases cited in the 
opinion, supporting the action of the trial judge, may be added Sunny Point Packing 
Co. v. Faigh (C.C.A.) 63 F.(2d) 921, 924; The San Rafael (C.C.A.) 141 F. 270, 
279; Harvey v. Fidelity & Casualty Co. (C.C.A.) 200 F. 925, 928; Fidelity Mutual 
Life Ins. Co. v. Mettler, 185 U.S. 308, 316, 22 S.Ct. 662, 46 L.Ed. 922. 

Circumstances, tending to show that the insured was subjected to specific 
peril or serious danger on the day he was last seen or heard of were given in 
evidence which, if believed by the jury, were sufficient, in our opinion, to support 
a finding that he was accidentally drowned on July 7, 1935, although his body was 
not recovered. In that event, it was not necessary to wait seven years before bebe 
ing suit, and the case was one of fact for the jury. The decisions of our Supreme 
Court and of this court, relied on by appellant, are easily distinguishable. They 
relate to cases where satisfactory and sufhcient evidence that the insured had been 
subjected to serious peril of a nature that might prevent the recovery of the body 
was lacking, or the beneficiary elected to rely on the presumption of death arising 
seven years after the unexplained disappearance of the insured rather than attempt 
to prove that the latter died on a certain date within the seven years. 

|4) As to the other matters assigned for error, we find .nothing improper 
in a trial judge suggesting to counsel for the plaintiff, on the direct examination 
of his own witness, not to go into matters not necessary to make out his case; 
“Make out a prima facie case and stop.” A trial judge’s functions are not limited 
to those of a mere umpire. 

Judgment affirmed. 


WASHINGTON NAT. INS. CO. v. CRADDOCK. No. 2100—6945, 
Commission of Appeals of Texas, Section A. Oct. 20, 1937. 
160 Southwestern Reporter (2d) 165. 
1. WAIVER. ; a : 

In action on accident policy for disability benefits for injury from pistol 
shot, petition alleging that policy excepted liability for gunshot wounds but that 
insured had mailed blanks to insurer stating nature of his accident, and that 
insurer had paid him 11 weeks’ indemnity, was demurrable, where no consider- 
ation moved to insurer after accident for assumption of excepted liability, since 
insured sought to create that liability by invoking waiver, and that doctrine 
cannot be made to serve that purpose. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. COVERAGE. y ; 

After loss accrues insurer may, by its conduct, waive forfeiture or, by some 
act before loss, may induce insured to do or not to do some act contrary to 
stipulations of policy and thereby be estopped from setting up violation as a 
forfeiture, but such conduct, though in conflict with terms of policy and with 
insured’s knowledge, and relied upon by him, will not bréaden policy so as to 
cover additional objects of insurance or causes of loss. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

3. EXCEPTION. : ; 

Though issuance of policy on excepted risk estops insurer to object that 
loss is an excepted loss, doctrine of waiver will not be extended to cover such 
risk if thereby a liability would be created contrary to express provisions of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. EXCEPTION. 

A waiver cannot operate to bring within terms of insurance policy a loss 
expressly excepted therefrom or supply a failure of proof that a loss was covered 
by policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by Will Craddock against the Washington National Insurance Com- 
pany. A judgment of dismissal was reversed and the cause was remanded by 
the Court of Civil Appeals for a trial on its merits, 83 S.W.(2d) 689, and defand- 
ant brings error. - 

Judgment of Court of Civil Appeals reversed, and that of trial court affirmed. 
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J. A. Ward, of Mt. Pleasant, for plaintiff in error. 

Sam Williams, of Mt. Pleasant, and Aubrey Cannon and Wm. Hodges, both 
of Texarkana, for defendant in error. 

HicKMAn, Commissioner. 

Craddock was plaintiff in the trial court and the Insurance Company was 
defendant. That court sustained a general demurrer to plaintiff’s petition and, 
upon his declining further to amend, dismissed the cause. The Court of Civil 
Appeals decided that the petition stated a cause of action, and accordingly 
reversed the judgment of the trial court and remanded the cause thereto ue 
trial on its merits. 83 S.W.(2d) 689, 690. The suit was upon a policy of accident 
insurance. A recovery of more than $1,400 was sought, including attorney’s 
fees and penalties. 

[1] The petition is well summarized in the opinion of the Court of Civil 
Appeals as follows: “He alleged that by virtue of the terms and conditions of 
the policy he was entitled to payment for his injury for a term of 104 weeks at 
$10 per week. He made the usual allegations in his amended petition to the 
effect that he was the holder of a benefit certificate issued by the appellee, by 
the terms of which it agreed to pay him a weekly indemnity of $10 per week 
for accidental injury. He aineed. further, that he was injured on October 4, 
1931, through accidental means in that he accidentally shot himself through the 
leg and knee with a pistol; that said injury incapacitated him from performing 
work of any nature from the date of said injury up to and including Gescber 14, 
1°33, being a total of 104 weeks. He alleged in his petition that the policy 
excepted from that class of injuries for which it was liable ‘gunshot wounds.” 
He alleged, further, that after he had received the accidental gunshot wound 
the fact was made known to the agent of the company who furnished him with cer- 
tain blanks to fill out and mail to the company as proof of injury. He mailed 
these blanks to the company, stating the nature of his accident, and the com- 
pany paid him for 11 weeks at the rate of $10 per week. It then declined to 
pay any further weekly installments on the ground that under the terms of the 
policy it was not liable for an accident of the character complained of. It is 
undisputed that the policy held by appellant excepted from liability injury from 
gunshot wounds. This fact was alleged by the appellant in his amended peti- 
tion, but he alleged further that the company having paid him 11 weeks’ indem- 
nity for an accidental injury produced by a gunshot wound, had waived this 
condition of the policy, and was therefore bound and obligated to pay him the 
remaining 93 weekly installments, and was estopped from denying its liability 
by virtue of such waiver. He alleged also that he had gone to considerable 
expense in securing and preparing claims and proof of injury.” 

We have concluded that the general demurrer was properly sustained. The 
question presented is not whether the act of the Insurance Company in making 
payments would constitute a waiver of its right to forfeit the policy on account 
of some breach by the insured of its terms, but is whether a contractual liability 
tay be created by a waiver. By its policy the Insurance Company did not 
assume any liability for the risk declared upon and no consideration moved to 
it after the accident for the assumption of such liability. The insured seeks to 
create that liability by invoking the doctrine of waiver. That doctrine cannot 
be made to serve that purpose. We quote from the Supreme Court of Michigan 
in the case of Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N.W. 242, 
248: “The cases where the doctrine of waiver, or estoppel, has been applied 
have largely been cases where the insurance companies have relied on a for- 
feiture of the contract, upon breaches of the warranties and conditions to work 
such forfeitures; and in many such cases this court and other courts of last 
resort have held that if the companies have led the other party, to his prejudice, 
to his expense, to understand that such forfeitures, such breaches of warranties 
and conditions, would not be insisted upon, then the companies would be 
estopped from asserting such defenses. But here the defendant makes no claim 
of forfeiture of the contract; on the contrary, it is insisting upon the contract 
itself, and insisting that by its terms it did not insure the deceased when engaged 
in military services in time of war. To apply the doctrine of estoppel and waiver 
here would make this contract of insurance cover a loss it never covered by its. 
terms, to create a liability not created by the contract and never assumed by the 
defendant under the terms of the policy. In other words, by invoking the doc- 
trine of estoppel and waiver it is sought to bring into existence a. contract not. 
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made by the parties, to create a liability contrary to the express provisions 
of the contract the parties did make.” 

[2] The opinion in that case quoted freely from the opinion of the Supreme 
Court of Wisconsin in McCoy v. Northwestern Mutual Relief Association, 92 
Wis. 577, 66 N.W. 697, 699, 47 L.R.A. 681, a portion of such quotation being as 
follows: “After a loss accrues, an insurance company may, by its conduct, waive 
a forfeiture; or by some act before such loss it may induce the insured to do 
or not to do some act contrary to the stipulations of the policy, and thereby be 
estopped from setting up such violation as a forfeiture; but such conduct, 
though in conflict with the terms of the contract of insurance and with the 
knowledge of the insured, and relied upon by him, will not have the effect to 
broaden out such contract so as to cover additional objects of insurance or 
causes of loss.” 

[3] In Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 3953, this language 
appears: “Though the issuance of a policy on an excepted risk estops the 
insurer to object that the loss is an excepted loss, the doctrine of waiver will 
not be extended to cover such a risk, if thereby a liability would be created con- 
trary to the express provisions of the contract.” 

In Rosenberg v. General Accident Fire & Life Assur. Co. (Mo.App.) 246 
S.W. 1009, 1012, the Court of Appeals of Missouri quoted approvingly the follow- 
ing terse language from the case of Rosenthal v. Insurance Co., 158 Wis. 550, 
149 N.W. 155, L.R.A.1915B, 361, Ann.Cas.1916E, 395: “There might be waiver 
of a forfeiture or a breach of contract, but waiver as a ground for extending 
the scope of a written contract beyond the usual and ordinary meaning of the 
ont employed would be quite a novelty.” 

[4] 32 "Cs. p. 1317, makes this statement of the rule: “A waiver cannot 
operate to bring within the terms of the policy a loss which is expressly excepted 
therefrom or supply a failure of proof that a loss was covered by the policy.” 

Other authorities to the same effect are Draper v. Oswego County Fire 
Relief Association, 115 App.Div. 807, 101 N.Y.S. 168; Home Insurance Company 
of New York v. Campbell Motor Company, 227 Ala. 499, 150 So. 486. 

The rule governing those decisions is recognized and applied by the Court 
of Civil aR ae at Waco in the case of Home Benefit Association v. Griffin, 
10 S.W.( 

We agree with the principles so well expressed by the above authorities and 
further writing would not make our views clearer. 

The judgment of the Court of Civil Appeals is reversed, and that of the trial 
court affirmed. 


Opinion adopted by the Supreme Court. 
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WESTCHESTER FIRE INS. CO. OF NEW YORK v. JOHN CONLON 
COAL CO. No. 6237. 
Circuit Court of Appeals. Third Circuit. July 2, 1937. 
Rehearing Denied Sept. 22, 1937. 
92 Federal Reporter (2d) 160. 
1. VACANCY. 

Where a coal breaker contained all machinery and equipment necessary to its 
operation and was ready for immediate use and watchmen were in the breaker each 
day and each night, and the breaker was visited daily by employees, though not in 
operation, it was not vacant within a fire policy limiting the period of vacancy per- 
mitted but permitting idleness without limit. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. PROOF OF LOSS. 

Where a coal breaker was completely destroyed by fire proof of loss in writing 
was unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. WAIVER. 

In a suit on a fire policy insuring a coal breaker where there was evidence of 
the insurer’s denial of liability within sixty days after the fire and evidence that a 
detailed statement of the loss was furnished insurer’s adjuster, whether proofs of 
loss as required by the policy were waived by the insurer held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. AGENCY. 

Where an insurer with knowledge that its agent was a director and stockholder 
of the insured acquiesced in an insurance agreement executed by the agent, it 
ratified the agreement and could not deny liability on the policy, because of the 
agent’s interest. 


(For other cases, see Insurance, Dec. Dig. § 112.) 
5. VALUE. 

In an action on a fire policy on a coal breaker, evidence as to the value of the 
breaker held sufficient to support recovery. 

(For other cases, see Insurance Dec. Dig. § 665[4].) 

Appeal from the District Court of the United States for the Middle District of 
Pennsylvania; Albert L. Watson, Judge. 


Action by the John Conlon Coal Company against the Westchester Fire Insur- 
ance Company of New York. From a judgment for plaintiff (16 F.Supp. 93), 
defendant appeals. 

Affirmed. : 

Horace M. Schell, of Philadelphia, Pa., for appellant. 

Leo W. White and Kenneth J. English, both of Pittston, Pa., for appellee. 

Before Buffington, Thompson, and Biggs, Circuit Judges. 

Burrincton, Circuit Judge. 

In the court below, to which the record was removed from a state court, the 
plaintiff company, the insured, recovered a verdict against the insurer for loss of 
its coal breaker, destroyed by fire. On entry of judgment, the insurance company 
appealed. The opinion of the trial judge refusing a new trial is illuminating and 
helpful to this court on this review. 

[1] Without reciting all the details, we note the policy was upon a coal breaker 
which was totally destroyed. The breaker had stood idle for several months and it 
is contended the policy was voided by this fact and the typewritten provision 
attached, which reads as follows (16 F.Supp. 93, 94) : 

“Privileges Granted— * * * to remain vacant not exceeding thirty (30) days 
in any one policy year after the period permitted for vacancy in the policy con- 
tract; to stand idle as occasion may require.” 

In that regard the court said: 

“It has been held that a dwelling house is unoccupied when there is not 
habitually the presence of human beings, but it cannot be held that a breaker is 
intended to be lived or dwelt in. In determining what the contract means, the 
circumstances surrounding the making of and affecting the subject-matter to which 
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it relates should be taken into consideration. The word unoccupied should be 
construed with reference to the nature and character of the building, the purposes 
for which it was designed, and the uses contemplated by the parties. It cannot 
be contended that a church is unoccupied because services are held therein only on 
Sunday, or that a school is unoccupied because school sessions are not held therein 
during school vacation. The uncontradicted evidence was that the breaker con- 
tained intact all the machinery and equipment necessary for its operation, was kept 
prepared at all times for immediate use; that there was a watchman in the breaker 
every day and every night; that the breaker was visited several times each day by 
the plaintiff's manager and other employees. It is common. knowledge in the 
anthracite regions that breakers are shut down for long periods of time because 
of lack of orders for anthracite coal, : 
_ “It could not be found from the evidence that the breaker was abandoned, but 
it could be found from the uncontradicted evidence that it was being used for the 
practical purpose of keeping the machinery in proper condition for immediate use 
for the preparation of coal when market conditions warranted the operation of the 
breaker. It has been held that, in order to show occupancy of a building used for 
manufacturing purposes, it is sufficient to show some practical use of the property. 
Halpin v. Phenix Trensenee Company, 118 N.Y. 165, 23 N.E. 482. The defendant 
contends that a proper interpretation of the policy is that the breaker, in order to be 
occupied, should of necessity be operated, and that when it was not operated, that 
is, when it was idle, it was unoccupied. It is apparent that this is not a proper 
interpretation when we consider the provisions of the policy permitting the insured 
remises to stand idle without limit as to time. The interpretation contended for 
S the defendant is repugnant to and in conflict with the expressed permission for 
idleness. My conclusion is that there was evidence in the case from which it 
could be found that the breaker was occupied at all times between the date of the 
a and the fire.” 

Ve agree with this reasoning and conclusion. 

{2, 3] It is, however, urged that no recovery can be had because proofs of loss 
were not furnished. In that regard the court held, and we agree therewith: 

“The uncontradicted evidence shows that the breaker was completely destroyed 
by the fire. Under such circumstances, it is well settled that it is not necessary in 
order to recover to furnish a proof of loss in writing. Cara v. Newark Fire 
Insurance Co., 312 Pa. 489, 167 A. 356. There was evidence of a denial of liability 
by the yey | within 60 days after the fire, and there was evidence that a detailed 
statement of the loss had been furnished defendant’s adjuster; and there was also 
evidence of other facts which made the question as to whether proofs of loss 
were waived a question for the jury to decide. Globe & Rutgers Fire Insurance 
Co. v. Stallard (C.C.A.) 68 F.(2d) 237.” 

[4] It is further contended that on grounds of public policy the insurance con- 
tract was void because Paul J. Conlon, the writing agent, was a stockholder and 
director of the plaintiff. Without quoting all the proofs bearing on the question 
of the defendant’s knowledge of Conlon heing a stockholder, we note what the trial 
judge held in that regard: 

“T am of opinion that the defendant company has ratified the agreement which 
it now objects to. Haertrich entered into an agreement with Paul J. Conlon. The 
defendant company had knowledge of it, and acquiesced in it. It cannot at this 
time successfully dispute its liability on the policy in question. The evidence was 
sufficient to support a finding that the company had knowledge of, consented to, and 
ratified the act of Paul J. Conlon in insuring property in which he was financially 
interested.” 

[5] It is contended that there was no sufficient proof of the value of the breaker. 
On the contrary, we hold there was. In that regard the court correctly summarized 
the proofs: 

“The testimony as to damages consisted of the testimony of Edward P. 
Reilly, plaintiff's witness, who had been a breaker builder for 38 years. He testified 
that he visited the property covered by the policy about two years before the fire: 
that he made a sketch of the breaker and its contents; and as to the values of the 
breaker and its contents as of the time he made the sketch. Wm. R. Conlon, the 
general manager and a director of the John Conlon Coal Company, testified that 
there had been no change in the condition of the breaker building and contents from 
the time Edward P. Reilly made the inspection and the sketch of the breaker and 
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its contents up to the time of the fire; and that the machinery in the breaker had 
been kept greased and in readiness to operate.” : ; ; 
Without further prolonging this opinion with a discussion of other contentions 


made, all of which have been fully considered, and finding no error on the part of 
the court, we limit ourselves to stating that the judgment is affirmed. 


HANOVER FIRE INS. CO. v. STREET et al. 8 Div. 752. 
Supreme Court of Alabama. Oct. 7, 1937. 
Rehearing Denied Oct. 28, 1937. 
176 Southern Reporter 350. 
1. ORAL CONTRACT. a 

A verbal contract of fire insurance and a verbal contract to renew an existing 
policy of fire insurance on same property supported by consideration would be valid 
so as to render insurer liable if it breached contracts. 

(For other cases, see Insurance, Dec. Dig. § 131[1], 145[1].) 

5. AGENCY. 

When a proper inference from evidence is that agent of insurer was acting for 
insurer in agreeing to renew policy and with due authority, the agent’s agreement, 
though verbal, is that of insurer. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

6. RENEWAL. 

Where insured’s husband, after insured’s death and his appointment as executor 
of insured’s estate, instructed insurer’s agent to renew fire policy, agent orally 
informed him that it was done, and both agent and husband conducted themselves 
as though policy was renewed, a valid verbal contract of insurance was entered into. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

8. OWNERSHIP. 

A suit at law for the recovery of fire or other inqurance loss must be maintained 
by beneficial owner of the claim under statute, but rule has no application to a suit 
in equity (Code 1923, § 5699). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


ll. RIGHT OF ACTION, 

An executor who renewed a fire policy covering property of testatrix’ estate 
could recover for estate what might be due on policy when loss was sustained even 
if executor did not make his claim in suit in his representative capacity. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

13. OWNERSHIP. 

In an action at law on a fire policy, judgment for an executor individually and 
for fee-simple owner, where executor had renewed fire policy payable to insured’s 
husband, her executor, or another designated person, was not erroneous under 
statute requiring suit on policies to be brought by beneficial owners, so as to be 
subject to being set aside, since amount recovered would be chargeable to executor 
as such, and he, with fee-simple owner, represented sole ownership in fee of prop- 
erty (Code 1923, § 5699). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Appeal from Circuit Court, Marshall County; A. E. Hawkins, Judge. 

Suit in equity by the Hanover Fire Insurance Company against O. D. Street, 
Sr., and John C. Street. From a decree for respondents, complainant appeals. 

Affirmed. 

Coleman, Spain, Stewart & Davies, of Birmingham, for appellant. 

W. R. Bradford, of Birmingham, and O. D. Street, Jr., of Montgomery, for 
appellees. 

Foster, Justice. 

This is a bill in equity to set aside a judgment rendered at law. Its equity was 
upheld in one aspect on a former appeal. Hanover Fire Ins. Co. v. Street, 228 
Ala. 677, 154 So. 816. The judgment sought to be vacated was rendered on April 
1, 1931, and recites that plaintiff came and withdrew counts 1, 2, 3, and 4, and 
added an amendment, which includes 15 counts, which left also the original counts 
5 and 6. Demurrers. had been filed to the original complaint. The court in a judg- 
ment dated April 1, 1931, overruled those demurrers to counts 5 and 6, as originally 
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filed, and the judgment then recites that defendant, being called upon further 
to answer the complaint, says nothing. Thereupon, a judgment nil dicit with writ 
ot inquiry was rendered, and it was executed. The time expired within which 
an appeal could be taken before this bill was filed. There was then no method 
ot review or power to vacate the judgment except by bill in equity, except to the 
extent that it may be void or spurious. 

‘The theory on which its equity was sustained was that defendant’s counsel lived 
outside the county and was not notified of the setting of the case for trial, as 
required by section 9487, Code; with a showing of a meritorious defense to the 
action at law. 

‘The trial court denied relief on a consideration of the evidence, and proceeded 
to fix the amount of the claim, from which was deducted the amount of the pre- 
mium unpaid on the alleged insurance contract, and rendered judgment for the 
difference. The original bill sought, in the alternative of other claims made, to 
have this set-oft decreed. 

We think we may pass the question of fact as to whether the required notice 
was given appellant’s counsel as to the setting of the trial, and whether they were 
negligent in the matter, by assuming that such notice was not given and that counsel 
were not negligent. We are rather impressed that such is the proper interpretation 
of the evidence, which would justify the relief, if appellant had proven his defense. 

[1] The suit was in two aspects; one based on a verbal contract of fire insur- 
ance, and the other on a verbal contract to renew an existing policy of insurance 
on the same property, which was breached, in that no such renewal policy was 
issued. They allege a consideration for the contract in either aspect, and state a 
valid cause of action. Globe & Rutgers Fire Ins. Co. v. Eureka Sawmill Co., 227 
Ala. 667, 151 So. 827. 

Appellant alleges as one meritorious defense that no such contract was made, 
either of insurance, or to issue a renewal policy at the expiration of:that then exist- 
ing. Other defenses go to breaches of conditions in the policy alleged to have 
been renewed or which was agreed to be renewed. 

|2]| All the authorities hold that complainant in such a suit must allege and 
show that he was deprived of making a good and meritorious defense. Barrow 
v. Lindsey, 230 Ala. 45, 159 So. 232, where many cases are cited, The burden is 
therefore upon him to show that his defense is meritorious. 

[3, 4] But the effect of complainant’s equitable right, when shown, is to 
reopen the litigation for trial in the court of equity, with the same burdens to 
be borne by each party as if the cause were being retried by law. This seems to be 
the implication of the authorities. Noble v. Moses, 74 Ala. 604, 616, 617; 34 
Corpus Juris 442, § 695. 

Some.of the authorities assert that it is only necessary to make out a prima 
facie showing of meritorious defense, so that the court may be satisfied that there 
is a substantial, not technical, controversy, when a new trial at law will be decreed. 
See 3 Freeman on Judgments, § 1190, at page 2473; 1 Black on Judgments § 351, 
pp. 547, 548; 34 Corpus Juris 442, § 695; Id. p. 494, note 76. 

But in our practice, we think the procedure adopted’ extends to a trial of 
the case in the same cause after the judgment is opened on the issues of merit 
as though it were being so tried at law. We have not found any of our_cases in 
which this question was considered on appeal, though we find that in Fields v. 
Henderson, 161 Ala. 534, 50 So. 56, relief was denied complainant because the 
proof did not support the special defense to an action on a note, but was granted 
in Raisin Fertilizer Co. v. McKenna, 114 Ala, 274, 21 So. 816, when complainant 
made satisfactory proof of his defense. (Since writing the foregoing, our attention 
has been called to our case of Timmerman y. Martin [Ala.Sup.] 176 So. 198). 

When a jury is demanded in the trial of an action at law and the meritorious 
defense asserted in such a bill as this is one that is dependent upon conflicting 
proof, and complainant in equity asserts and demands his right to such a trial 
of which he was deprived without his fault and under circumstances which justify 
a vacation of the judgment, we will not say that he is not entitled to such a trial 
by ordering the issue tried by a jury in equity. Code, § 6631;. 34 Corpus Juris 
499, notes 59, 60, and 61. 

No such claim was here made, though a jury trial was demanded at law, and 
no ruling on that subject is here intended. We refer to it as it affects the burden 
of proof on the trial which was here conducted. 
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. After complainant has established a right in equity to set aside the judgment 
on some recognized ground, and shows the existence of a substantial controversy, 
which is predicated on a plea denying the allegations of the complaint by which 
the burden would be on plaintiff on a trial at law, the same burden should be the 
rule of a trial of that issue in a suit such as this. Crafts v. Dexter, 8 Ala. 767, 
42 Am.Dec. 666. 

That does not mean that appellees must prove all the allegations of the 
complaint as would be necessary on the trial at law with the general issue; for 
here the only matter alleged in the complaint as to which the bill shows a contro- 
versy is the existence of the verbal contract sued on. As to that it must, as it 
does, specifically deny its execution when the burden to prove it falls on appellees, 
plaintiffs at law. All other matters set up as a meritorious defense are by way 
of confession and avoidance, and the burden is on complainants, defendants at law, 
to prove them in this suit as they would have on a trial at law. 

[5, 6] We will endeavor to analyze the effect of the evidence on that basis. 
We will first consider the claim that there was neither a contract of insurance 
nor to insure made by this appellant. 

‘rhe property burned was a dwelling house. It had belonged to M. L. Street, 
deceased, former wife of O. D. Street, Sr., who died prior to October 8, 1925, 
on which date appellant issued a policy of insurance on said house for three years, 
expiring October 8, 1928. The fire occurred on January 29, 1929. The policy 
recited that the insured were “O. D. Street, or executors of Mary L. Street and 
John C. Street.” No new policy was issued to become effective at its expiration, 
or was in existence on the date of the fire, in so far as this appellant is concerned. 

‘The rights of appellees depend upon the existence of a verbal agreement. It 
is not necessary to review the evidence in detail, but we find that it shows that 
during the existence of the policy which appellant issued, and in May, 1926, Mr. 
Street had occasion to review with appellant’s agent the amount of his fire insurance 
on this property, when a memorandum was made and signed by the agent showing 
this policy, with others, and at the end was a statement, “Will be renewed”; 
and shortly after the expiration of the policy the agent told Mr. Street he had 
renewed it. ‘They also had other conversations before it expired, in which the 
agents were told to keep up the policies, and they agreed to do so. 


When ihe fire occurred, claim was made on this contract as on others. Both 
the agent and Mr. Street conducted themselves as though they understood that this 
insurance was renewed, but neither could find the policy nor that it had been 
reported to appellant. It seems reasonably certain that they both intended to renew 
the policy and agreed upon its renewal, but the agent neglected to write it up. As 
we pointed out in the case of Globe & Rutgers Fire Ins. Co. v. Eureka, supra, when 
a proper inference from the evidence is that the agent was acting for a certain 
company in that connection, and with due authority, his agreement, though verbal, 
is that of the company. 


‘This was not the initiation of a new act of business by an agent of several 
companies without designation of the particular company which was to carry the 
coverage, but it was in relation to the renewal of an existing policy in a certain 
company, so that all the features of the contract were agreed upon, with an implied 
promise to pay the reasonable amount of premiums on such a policy. There was 
nothing left to uncertainty or so as not to be made certain by what was agreed by 
the parties. No element of a valid contract was thereby wanting. 


At the time of the issuance of the policy by appellant, which was to have been 
renewed, and which was to extend from October 8, 1925, to October 8, 1928, the 
title to the property was controlled by the will of Mrs. Mary L. Street, by which 
the property in question was devised to “O. D. Street for and during his natural 
life. At his death or on his remarriage it is to go in fee simple to my son John.” 
In 1927, Mr. Street did remarry. By that circumstance, he ceased to have any 
personal interest in this property, but the fee-simple title then vested in John C. 
Street, one of the plaintiffs in whose favor judgment was rendered, with O. D. 
Street, suing as an individual, not as an executor of said estate; so that when the 
policy was renewed in the terms of the old one, he personally had no insurable 
interest in the property, but its sole title and ownership was in John C. Street, one 
of the plaintiffs. O. D. Street did not sue as an executor. He and his son, Oliver 
Day Street, were named coexecutors, with authority to serve jointly or severally. 
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We do not find from the record to whom letters testamentary were issued, and 
there has arisen no controversy about that. In several portions of the testimony, 
O. D. Street, Sr., is referred to as executor. The estate was indebted to him 
personally, as the evidence shows. 

The judgment here sought to be set aside was rendered in favor of O. D. 
Street and John C. Street. There is no liability claimed in the complaint for the 
benefit of the estate as such. 

[7] It is said in 24 Corpus Juris 732, § 1807, that on all causes of action which 
accrued during the life of decedent, the executor must sue in his representative 
capacity, and not otherwise. 11 R.C.L. § 329, page 286. But in section 1808 the 
rule is also asserted that in causes which arise subsequent to his death, the executor 
may sue in his individual capacity. This rule is supported by other authorities. 
In 11 R.C.L. page 287, § 330, the text states it to be that when the contract or 
transaction which is the basis of the suit is one to which the representative was 
a party, as a promise made to the representative, he may bring the suit either 
in his individual or representative capacity as he may elect; and it is not necessary 
for him to prove his representative capacity. See, also, 24 Corpus Juris 736, 
§ 1812. This principle is also approved by our cases: Erwin v., Hill’s Adm’r, 51 
Ala. 580; James v. Johnson, 44 Ala. 629; Sims v. Boynton, 32 Ala. 353, 354, 70 Am. 
Dec. 540: Harbin v. Levi, 6 Ala. 399, 

{8] After a fire or other insurance loss occurs, the suit at law must under 
section 5699, Code, be maintained by the beneficial owner of the claim. Life & 
Casualty Ins. Co. v. Crow, 231 Ala. 144, 164 So. 83, and cases cited. But that 
rule has no application to equity. Huddleston v. Fuller, 229 Ala. 74, 155 So. 556, 
and cases cited. 

(9, 10] In a suit such as this, the equity court will not be controlled by the 
question of whether the sole beneficial owner sued alone in the action at law in 
which the judgment sought to be vacated was rendered, provided the beneficial 
owner is before the court as a party. In equity, all persons interested are proper, 
and sometimes necessary, parties. Under section 6645, Code, and perhaps without 
it, such court will determine what party is entitled to relief, and grant it, barring 
the claims of other parties. 

{11, 12] The policy sued on is payable, as we have said, to “O. D. Street or 
executors of Mary L. Street, and John E. C. Street.” When considered in the 
light of the surroundings known to appellant’s agent, writing the former policy 
and agreeing to the new contract of insurance, that could well be interpreted 
as being “O. D. Street, individually, or as an executor of Mary L. Street, and 
John E. C. Street.” So that under the rule we have stated, O. D. Street, while 
the executor, could recover for the estate what may be due it under the con- 
tract, though he does not claim as a party to the suit in his representative 
capacity. Any amount so recovered will be chargeable to him as executor in 
settling his accounts. This is so though there may be another joint executor, 
especially since it was with him that the contract was made. When the verbal 
contract of insurance became effective, O. D. Street, individually, probably had 
no insurable interest. As executor he might have had. See American Equitable 
Assur. Co. v. Powderly C. & L. Co., 225 Ala. 208, 142 So. 37: 1 Cooley’s Briefs on 
Insurance, pages 223, 224. 

[13] John C. Street undoubtedly owned the fee, subject to the statutory 
rights of the executor, as well as those conferred by the will. No one else is 
shown to have had an interest at that time. So that the combined interest of 
the executor and John C. Street was an unconditional and sole ownership in fee 
simple. Though O. D. Street individually is named as an insured, it is so only 
in the alternative as executor. Though he may have had no interest individually, 
he had a limited interest as executor which under some conditions is insurable, 
and which, when united with the fee simple owner, brings into the insurance 
contract by the insured the sole and unconditional ownership in fee simple in 
compliance with the conditions of the policy. 

No effort is sought to determine the respective rights of O. D. Street as 
executor and John C. Street. There may be no controversy between them. If 
there is, no such suggestion is here made, and any such controversy is not here 
foreclosed. With that we have nothing to do. 

Moreover, when a complainant in a bill seeking relief with respect to a debt 
claimed by defendant, offers, as he must, to pay what is found to be due, if any- 
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thing, the court, on finding something due, may render a decree granting such 
relief to defendant as the facts warrant without a cross-bill. Dean v. Coosa 
County Lumber Co., 232 Ala. 177, 167 So. 566: Thomas v. Barnes, 219 Ala. 652, 
123 So. 18; Seed v. Brown, 180 Ala. 8, 60 So. 98; Alston v. Morris, 113 Ala. 506, 
2) So. 950; Mooney v. Walter, 69 Ala. 75. 

That is the situation here. In no respect therefore is there error in the 
decree prejudicial to appellant. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ZIEGLER v. OHIO FARMERS INS. CO. Civ. 10414. 
District Court of Appeal, First District, Division 1, California. Oct. 13, 1937. 
72 Pacific Reporter (2d) 557. 
4. ASSIGNMENT. 


An owner of premises being sold to lessee under an optional agreement to 
purchase was not precluded from recovering on fire policy for loss of laundry 
equipment located thereon through an inappropriate rider attached to policy by 
mistake which limited owner’s interest in proceeds to insurance on building, where, 
prior to suing on policy, the insured had assigned to owner the proceeds of the 
fire policy. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from Superior Court, Santa Clara County; William F. James, Judge. 

Action by Dora Ziegler against the Ohio Farmers Insurance Company. Judg- 
ment for the plaintiff, and the defendant appeals. 

Affirmed. 

Leslie C. Gillen, of San Francisco, for appellant. 

Martin S. Walsh, of San Jose, for respondent. 

KNIGHT, Justice. 

The defendant, Ohio Farmers Insurance Company, a corporation, appeals 
from a judgment in the sum of $861.80 rendered by the court after trial with- 
out a jury, in favor of the plaintiff, Dora Ziegler, in an action to recover on a policy 
of fire insurance issued to John W. Barron, covering property operated by him 
as a laundry; the buildings being insured for $1,000 and the equipment for $600. At 
the times of the issuance of the policy in January, 1933, and the occurrence of the 
fire the following April, respondent was the owner of the laundry premises, subject 
to a lease thereof to Barron carrying an optional agreement to purchase, upon 
which Barron had made some small payments; and at the same times she was the 
owner, by assignment, also of a recorded chattel mortgage on the equipment; the 
assignment likewise being of record. 


[1-3] Appellant makes no claim of any concealment, deception, miserpresenta- 
tion, or other fraud having been practiced upon it by any of the parties at any time; 
moreover, it admits that all premiums had ties paid, that the property insured was 
destroyed by fire, and that due and truthful proof of loss was made in conformity 
with the provisions of the policy. But as the main ground of appeal it contends 
that respondent failed to offer any testimony showing the cash value of the property 
destroyed or the extent of respondent’s financial interest therein at the time of its 
destruction, and that therefore the judgment is unsupported. 


The state of the pleadings did not require the making of such proof for the 
reason that the amount of loss suffered by plaintiff was pleaded by certain allegations 
in paragraph 6 of the second amended complaint, the sufficiency of which is not 
challenged, and the answer contains no denials whatever of those allegations. In 
paragraph 5 of the answer appellant alleged that it had no information or belief 
sufficient to enable it to answer said allegations, but there the pleader stopped; 
and nowhere in said paragraph 5 nor elsewhere in said answer did appellant deny 
on information or belief or otherwise any portion of said allegations. As declared 
by section 437 of the Code of Civil Procedure, if the defendant has no informa- 
tion or belief upon the subject sufficient to enable him to answer an allegation of 
the complaint, he may so state in his answer “and place his denial on that 
ground.” It is evident, therefore, that where, as here, a defendant merely states 
that he has no information or belief sufficient to enable him to answer, and there 
stops and makes no denial on that or any other ground, no issue of fact is raised. 
Furthermore, it would appear from the record that the cause was tried by the 
court and the respective parties upon the understanding that, the truthfulness of the 
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proof of loss being admitted, no further evidence upon either of the points men- 
tioned was necessary. In any event, the failure to deny said allegations in para- 
graph 6 of said complaint precludes appellant from raising the point for the first 
time on appeal. 

[4] Nor can we sustain appellant’s further contention that on account of a 
statement contained in an inappropriate rider attached to the policy through the 
error of appellant’s agent, purporting to limit the mortgagee’s interest in the pro- 
ceeds of the policy to the insurance on the buildings, respondent may not recover 
any of the insurance due on the loss of the laundry equipment, for the reason that 
subsequent to the fire and prior to the commencement of this action Barron, the 
insured, made a complete assignment to respondent of all of his interest, not only in 
the policy itself, but to all the proceeds thereof. This undisputed fact was estab- 
lished by the testimony of Barron, who was produced and examined by appellant as 
its own witness. It follows, therefore, that even though respondent was precluded 
from recovering the insurance on the laundry equipment under the technical terms 
of the erroneous rider, she was nevertheless entitled to collect the same as 
assignee of the proceeds of the policy. 

[5] Appellant’s final point is that the trial court erred in refusing to grant its 
motion for a nonsuit. But no grounds whatever were stated by appellant in the 
trial court in support of its motion, and the same was not made until after it had 
opened its defense by producing and examining the witness Barron in support of its 
case. Upon those grounds alone the trial court was justified in denying the motion. 

The judgment is affirmed. 

We concur: Tyler, P. J.; Cashin, J. 


NATIONAL UNION FIRE INS. CO. v. JENKINS. No. 26185. 
Court of Appeals of Georgia, Division No. 1. Sept. 11, 1937. 
‘ Rehearing Denied Sept. 30, 1937. 
193 Southeastern Reporter 90. 
1. CANCELLATION. 


Evidence authorized recovery on fire policy, as against defense that policy on 
same property in another company had not been canceled at time of fire, where 
there was evidence that continuing agent of insured to keep property insured, 
with full power to select insurer, assented to cancellation, and that insured sur- 
rendered policy to such agent, who demanded it at request df insurer. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court, 

1. Evidence held sufficient to support a verdict against insurer on fire insur- 
ance policy, as against defense that prior policy on same property in another 
company had not been canceled at the time of the fire. 

2. Evidence did not demand finding that insured was operating a business 
without complying with trade-name act (Code 1933, § 106-301 et seq.). 

Error from Municipal Court of Atlanta; T. O. Hathcock, Judge. 

Suit by Mrs. Mary R. Jenkins, trading as Jenkins Warehouse, against the 
National Union Fire Insurance Company. Judgment for plaintiff, defendant’s 
motion for a new trial was overruled, and defandant brings error. 

Affirmed. 

Smith, Smith & Bloodworth and Estes Doremus, all of Atlanta, for plaintiff 
in error. 

McElreath, Scott, Duckworth & DuVall, and J. L. Riley, all of Atlanta, 
for defendant in error. 

Guerry, Judge. 

Mrs. Mary R. Jenkins, trading as Jenkins Warehouse, recovered a judg- 
ment against the National Union Fire Insurance Company. The cotton ware- 
house and contents owned by Mrs. Jenkins were destroyed by fire on the night 
of January 28, 1935. The defendant on January 11 had issued a policy of 
insurance for $2,000, covering certain bales of cotton stored in this ware- 
house. This cotton had been covered by an insurance policy issued by the 
Rochester-American Insurance Company. On January 6, the Rochester-Ameri- 
can Insurahce Company wired its agent, the Fisher Insurance Agency at New- 
nan, Ga., to cancel its policies on the cotton in Jenkins Warehouse. On January 
7, the Fisher Insurance Agency wrote to A. L. McDonald Insurance Agency in 
Atlanta as follows: “A. L. McDonald Ins. Agency, Atlanta, Ga. Dear Sirs: Re: 
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Jenkins Warehouse, Dooley, Ga. I regret to inform you that it will be necessary for 
you to send me additional forms for Roch, Am. policies 10279, 10280, 10281, as 
I will have to put same in another company; please let these come forward in 
the next few days, as I would like to have transfer made inside of the next ten 
days.” On January 16, the Fisher Insurance Agency, which was also agent for 
the defendant company, issued the policy sued on and sent it to A. L. McDonald 
Agency in Atlanta. At the same time the Fisher Agency wrote to the McDon- 
ald Insurance Agency the following letter: “Enclosed please find National Union 
policies Numbers F. 161, 162, and 163, covering insurance on the Jenkins Ware- 
house at Dooling, Georgia. The above numbered policies replace Rochester- 
American policies numbers 10279, 10280, and 10281. he company requested us 
to cancel these policies on January 6th and we hope you will be good enough 
to see that same are returned to this office at once.” It appears from the evi- 
dence that the McDonald Insurance Agency and the J. L. Riley Insurance 
Agency had the same officers and offices and handled their business as if they 
were one agency. On January 18 J. L. Riley & Co. wrote to J. A. Jenkins, the 
husband of the plaintiff, as follows: “In accordance with the instructions issued 
by the underwriters, we are compelled to give you this letter as legal notice 
for the cancellation of the following policies, which please returt to us promptly 
and we will send you a credit memorandum for the pro rata unearned premiums 
thereunder: No. 10279—Rochester American—$5000. No. 10280—Rochester 
American—$2000. No. 10281—Rochester American—$3000. We are pleased to 
advise that we have replaced the amount canceled, and the new policies will 
come forward to you under separate cover. Although we regret the necessity 
for making this revision, we have no other alternative and we trust you will 
appreciate our position.” 

On January 18, the Rochester-American Insurance Company wrote the 
Fisher Insurance Agency as follows: “Please return the canceled policies in 
caption, as requested in our telegram of January 6. Won't you please give the 
above matter your prompt attention?” On January 25, J. L. Riley & Co. wrote 
J. A. Jenkins as follows: “Please return to us at once the canceled policies listed 
in our letter of January 18th, or advise us when we may expect them. We con- 
ee sending you new policies within the next few days.” On January 27, 

A. Jenkins mailed the policies of Rochester-American Insurance Company and 
ih to J. L. Riley & Co. as follows: “Your letter of the 25th relative to return 
ot insurance policies in connection with above warehouse received this morning, 
also your letter of the 18th, and I am enclosing same herewith. The delay in return 
of these policies has been due to the fact that I was in the hospital and unable to 
look after same. In fact I was in the Wise Sanitarium, Plains, Ga., when it burned 
last Thursday night, and was transferred back to my home Friday, where | am 
still confined in bed, but hope to be up and able to go within the next week or ten 
days. I note you have replaced the insurance and will forward policies within few 
days, which is very satisfactory. Again thanking you for your very prompt and 
efficient manner in handling this matter,” etc. Both policies of Rochester-Ameri- 
can Insurance Company and the policy of the defendant covering the same cotton 
were in the hands of J. L. Riley & Co. or McDonald Insurance Agency on January 
28, the night the fire occurred. 

If the policy of the Rochester-American Insurance Company was still in force, 
the defendant is not liable. If the Rochester-American Insurance Company’s policies 
were canceled, the defendant is liable. The evidence discloses that J. L. Riley 
& Co. handled the insurance for Jenkins Warehouse, that is, they had been keeping 
the cotton in the warehouse insured since 1918. A. L. McDonald testified: “I had 
kept that warehouse insured from the first after it was placed. I had it insured 
in several different companies. We just brokered the business with the Rochester. 
Sometimes we broker it with the National Union. We broker through the Fisher 
Agency, Newnan, Georgia. The same agents in Newnan handled both Rochester and 
National Union. * * * I undertook to insure this man’s property and keep it insured 
in accordance with his instructions.” On February > after the fire, A. L. McDonald 
Agency sent to Fisher Agency a check for $108, less 10 per cent. commission, in 
“partial payment National Union premiums, Jenkins Warehouse, Dooling, Georgia,” 
and on April 23, sent a check in payment of the balance due on this premium. 
This check was accepted by the Fisher Agency. Mr. Farmer of the Fisher Agency 
testified: “On January 28, 1936, I carried the coverage on Jenkins Warehouse. 
As to with what company, I don’t know, and I don’t think McDonald knew. * * * 
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I mailed him the National Union policies. The policies were there with him. As 
to which one did I intend to have the coverage, I did not care, I did not intend 
for any of them, it didn’t make any difference to me. As long as I got my com- 
mission of $180 I was satisfied.” It appears that when Fisher Insurance Agency 
issued a policy of insurance for clients sent to them by the McDonald Insurance 
Agency, they sent the policies and charged the premiums to McDonald Insurance 
Agency. 

[1] 1. “In the absence of a mutual agreement to cancel a policy of fire insur- 
ance, the right of either party to terminate depends upon a reservation of such 
right in the policy.” 26 C.J. 136. The policy of the Rochester-American Insurance 
Company is not made a part of the record in this case, and we have no knowledge 
of its terms, although it appears that J. L. Riley & Co. assumed to act for that 
company, and, as per the letter of January 18, gave plaintiff legal notice of the 
cancellation. Five days is a usual requirement as to notice of cancellation. “Regard- 
less of the provisions of a policy as to cancellation, the policy may be canceled by 
mutual consent.” 5 Cooley’s Ins. 4629. The Rochester-American Insurance Com- 
pany on January 6 notified its agent, the Fisher Agency, to cancel these policies 
issued to the plaintiff. On January 7, the Fisher Agency notified the plaintiff's 
broker, who placed the insurance, that they would cancel the Rochester-American 
policy and reinsure the property in another company for which they were also 
agents, and on January 16, they issued the policy sued on and mailed it to plain- 
tiff’s brokers. It is undisputed that McDonald or Riley were the continuing agent 
of the plaintiff to keep the warehouse and its contents insured, with full power to 
select the insurer. An assent to a cancellation by a broker with such authority 
would bind the plaintiff in this case. National Union Fire Insurance Company v. 
Macon Hardwood Lumber Co., 24 Ga.App. 726, 102 S.E. 180; 26 C.J. 140-144. 
Irrespective of notice of cancellation or assent by the broker with authority to 
act, the insured assented to the notice to cancel, by surrendering the policy to its 
broker who demanded it at the request of the insurer. This conduct was sufficient 
to show a meeting of the minds of the parties to such cancellation. “Thus a vol- 
untafy surrender of the policy with the understanding that it is canceled and the 
acceptance of credit for the unearned premiums as of the date of such surrender 
waives the right of the insured to the specified number of days notice. So the 
surrender of the policy and the acceptance of another as a substitute therefor 
cancels the original policy at once.” 26 C.J. 143, § 168: Home Insurance Company 
of N. Y. v. Chattahoochee Lumber Company, 126 Ga, 334, 55 S.E. 11. “The sur- 
render of the policy to a duly authorized agent, with intent on the part of both 
parties to cancel it and apply the returned premium to other policies will effect a 
cancellation though the agent does not in fact return the policy to the company.” 
5 Cooley’s Ins. 4642. “If the parties all mutually agree and understand that the 
policy is to be cancelled, it is not necessary formally to surrender the policy or 
tender the unearned premiums.” 6 Couch’s Enc. Ins. § 1407. 


The court was authorized to find from the evidence adduced that the policy 
issued by the defendant was in force, and that a loss occurred for which the defend- 
ant was liable. 


[2] 2. The defendant also filed a plea setting up that the plaintiff, Mrs. Mary 
Jenkins, had for four years been carrying on the warehouse business under a 
fictitious name, to wit, Jenkins Warehouse, without registering said trade-name 
in the clerk’s office of either Macon or Dooly county, she being a resident of Macon 
county and the warehouse being located in Dooly county; and that because of such 
failure to register she was not entitled to recover under this policy. Over objection 
of the defendant, the plaintiff introduced an affidavit made by her in 1931, regis- 
tering “Jenkins Warehouse” in accordance with the Trade-Name act (Code 1933, 
§ 106-301 et seq.). This affidavit was marked, “Recorded Mar. 10, 1931. R. G. 
Lumsden, Clerk,” and identified by Jenkins as the original. A witness for the 
defendant testified that he searched the records of the clerk’s office of Dooly county, 
and did not find any affidavit from Mrs. Jenkins on file therein. On cross-exam- 
ination he testified that he found an “index to trade names,” and under the letter 
“J” he found that Mrs. Jenkins had filed an affidavit, on March 10, 1931, setting 
out the name of the business and her residence. He also found that this was cross- 
indexed. “That index record is there of Jenkins Warehouse, Mrs. Mary R. Jenkins 
operating as owner, residence, Montezuma, Georgia, date Mar. 10, 1931.” The wit- 
ness testified that he was informed that the clerk had loaned this affidavit to Mr. 
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or Mrs. Jenkins to be used in court. Mr. Jenkins testified he got the affidavit out 
of the clerk’s office in Dooly county, to use in this case, and that he filed it there 
in 1931, and that the affidavit introduced in evidence was the original. Irrespective 
of the admissibility of this original affidavit, the burden of showing that Mrs. 
Jenkins had not complied with this law was upon the defendant. We think the 
defendant's own evidence demanded the verdict. The court did not err in over- 
ruling the motion for new trial. 

Vademenh affirmed. 

Broyles, C. J., and MacIntyre, J., concur. 


FARMERS’ MUT. INS. CO. OF ST. JOSEPH AND MARSHALL COUNTIES 
v. YOUNG et al. No. 15682. 
Appellate Court of Indiana, in Banc. Oct. 14, 1937. 
10 Northeastern Reporter (2d) 421. 

1. CONSTRUCTION. 

Insurance contracts must be construed most strictly against the insurer and 
liberally in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURABLE INTEREST. 

There may be several distinct interests in property that may be insured. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 


4. OTHER INSURANCE. 

Where owner of house obtained fire policy thereon in 1932 and sold house in 
1934, thereafter causing clause to be attached to policy making loss payable to 
contract purchasers as their interests might appear, but purchasers obtained another 
fire policy, stating in application that they had no other insurance, purchasers could 
recover full amount of their policy, notwithstanding provision therein invalidating 
policy to extent of amount of other insurance obtained without insurer’s knowledge, 
in absence of showing that purchasers procured, authorized, or knew of policy 
obtained by owner, especially where amount of loss exceeded amount of insurance. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 

Appeal from Marshall Circuit Court; Albert B. Chipman, Judge. 

Action by Mary A. Young and Olive L. Young and the Federal Land Bank of 
Louisville, Ky., against the Farmers’ Mutual Insurance Company at St. Joseph and 
Marshall Counties, in the State of Indiana. From a judgment for plaintiff after 
demurrer to the amended answer was sustained and defendant elected to stand upon 
answer, defendant appeals. 

Affirmed. 

Miller Guy and Stanley S. Gilbert, both of South Bend, for appellant. 

McKesson & Kizer, of Plymouth, for appellees. 

Walter Wise, of Plymouth, for appellee Federal Land Bank of Louisville, Ky. 

Kime, Judge. 

To the amended complaint herein in one paragraph (to which was attached a 
copy of the policy therein sued on as an exhibit) wherein the appellees Young and 
Young sought recovery against the appellant for loss sustained by fire to the property 
covered by said policy, the appellant filed a general denial and a second paragraph 
of amended answer. The appellees Young and Young demurred to this second 
paragraph of amended answer on the ground that it did not constitute a defense to 
the complaint. This demurrer was sustained whereupon the appellant withdrew its 
answer in general denial, refused to plead further, and elected to stand upon its 
amended second paragraph of answer. The court then rendered judgment in the 
sum of $1,000, being the face of the policy, in favor of the appellees Young and 
Young and against the appellant and decreed that the appellee the Federal Land 
Bank of Louisville was entitled to the proceeds. 

It is from this judgment that this appeal was perfected, the assignment of error 
being that the trial court erred in sustaining the demurrer of the appellees Young 
and Young to the amended second paragraph of answer to the amended complaint. 

The amended complaint alleges the ownership of the property, the execution 
of the policy, the loss by fire, the performance of all conditions on the part of 
appellees Young and Young, and that the loss should be paid to the appellee bank 
with a prayer for judgment in the sum of $1,000. 
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The bank’s answer alleged that a sale had been made to the Youngs on an agree- 
ment, a copy of which was attached as an exhibit, that therein the Youngs agreed 
to keep the buildings insured; that the Youngs caused a clause to be inserted in the 
policy thus procured from appellant to the effect that the loss, if any, should be pay- 
able to the bank “as their interest may appear as mortgagee”; that there was still 
unpaid more than $1,000 under the sales agreement. The prayer was to the effect 
that the amount found payable be paid to the bank. 

The appellant's amended second paragraph of answer alleged that the bank 
on January 27, 1934, was the owner of the property described; that on that day it 
sold to the appellees Young and Young under a contract whereby they agreed to 
pay certain sums on specified dates and upon completion thereof the transfer was 
to be completed by the execution of a warranty deed; that the Youngs were to keep 
the buildings insured to the satisfaction of the bank; that the policy sued on was 
issued and that the loss payable clause above referred to was inserted; that on 
August 16, 1932, the bank had insured the house for $600 in the Hartford Fire 
Insurance Company for a term of three years; that on March 1, 1934, at the request 
of the bank the Hartford Fire Insurance Company caused a loss payable clause to be 
attached to their policy to “Mary Alice and Olive Lorene Young as their interests 
may appear under a contract of purchase”; that this policy was in full force and 
effect from that time to and including the date of the fire and that it “insured the 
interests of the plaintiff (Youngs) and of defendant” bank; that by the policy sued 
on it was stipulated that “any insurance placed upon the property insured by this 
company without its knowledge invalidates the insurance in said company to the 
amount of the insurance so placed, also, if any insured misrepresents to us that he 
had no insurance and has, then this company is liable for the amount of insurance 
that is more than that written by the former company”; that the appellant had no 
knowledge or notice of the existence of the Hartford policy until after the loss; 
that appellant was liable only for $400 which they tendered into court together 
with 60 cents, the entrance fee paid by the Youngs to join their company. 

The memoranda of the demurrer is to the effect that there was no allegation 
in the above answer that at the time the Youngs applied for the insurance with the 
appellant that they had any knowledge of the existence of any other policy or of the 
Hartford Fire Insurance Company policy in particular and that the answer does not 
allege that said Hartford policy was taken out with the consent or knowledge of the 
Youngs. 

The policy contained the following question: “Have you any other insurance?” 
to which the answer was “None.” 

[1, 2] It is the contention of the appellant, as we understand it, that the appel- 
lees Young and Young misrepresented the fact as to whether or not they had other 
insurance and that since there was other insurance outstanding that under the lat- 
ter part of the above-quoted clause the appellant would only be liable for a certain 
amount of the insurance, namely, the difference between the amount of their policy 
and that of the Hartford Company. Insurance contracts must be construed most 
strictly against the insurer and liberally as to the insured to the end that the con- 
tract attempted to be entered into may be enforced. Here the Youngs do not war- 
rant that there was no other insurance outstanding on this property. They answered 
the question “Have you any other insurance?” in the negative and at the time they 
did not have any other insurance nor, so far as the allegations here disclose, have 
they since that time acquired any other insurance. It is fundamental that there 
may be several distinct interests in property which may be insured and it has been 
held that mortgagor and mortgagee have such separate interests as may be insured. 
In fact it is not seriously contended by the appellant that the appellees Young and 
Young procured other insurance, but the contention is that since the bank had this 
outstanding policy at the time the contract of sale was entered intq that under the 
answer to the above question the appellees Young and Young must be said to have 
misrepresented the fact that they had other insurance and that since there was other 
insurance outstanding they are presumed to have known as much when they 
answered the above question. It seems clear to us that the Youngs did not have 
any other insurance and that they did not directly or indirectly place other insurance 
on the property nor is there any allegation that the bank assumed to act as agent for 
the Youngs in the acquisition of additional insurance or that they were so acting as 
agent of the Youngs when they caused the loss clause to be attached to the Hartford 
Fire Insufance Company policy. 
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[3] Appellant contends vigorously that this is double insurance which in effect 
insures the property to such an extent as to at least cause the insured to become 
careless, however, the allegations before us show that the value of the property 
burned was $2,500 whereas all the insurance outstanding totaled only $1,600. These 
allegations for the purpose of the demurrer must be taken as true so it is readily 
apparent that this argument is not convincing. 

[4] Since there is a complete lack of allegations that the Youngs either pro- 
cured such insurance, authorized it, or knew that it had been procured or ever 
sought or contemplated any benefit therefrom, our holding must be that the sus- 
taining of the demurrer to the amended second paragraph of answer was correct. 
Gould v. Maine Farmers’ Mut. Fire Ins. Co. (1916) 114 Me. 416, 96 A. 732, L.R.A. 
1917A, 604; Harvey v. Pawtucket Mut. Fire Ins. Co. (1924) 250 Mass. 164, 145 
N.E. 35, Church of St. George of Glencoe v. Sun Fire Office Co. of London (1893) 
54 Minn. 162, 55 N.W. 909. 


Finding no reversible error, the judgment of the Marshall circuit court is 


affirmed. 


JETNA INS. CO. OF HARTFORD, CONN., v. ROBINSON et al. No. 26930. 
Supreme Court of Indiana. Oct. 25, 1937. 
10 Northeastern Reporter (2d) 601. 
1 LOSS PAYABLE CLAUSE. 

Where an insurance policy recites that insured’s title is under a contract for a 
deed and that the loss if any is payable to insured and the vendor as their respective 
interests may appear, and thereafter insured vacates the premises and surrenders 
rossession to the vendor, the vendor may recover on the policy whether insured has 
forfeited his rights under the contract or merely has such an interest that he is 
not entitled to any of the amount due. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 


2. LOSS PAYABLE CLAUSE. 

A person named in a loss payable clause in a policy is not a mere appointee 
and has the right to recover in his own name and for his own benefit even though 
insured has no interest in the fund. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

3. OWNERSHIP. 


A complaint alleging that plaintiff was the owner of a tract of land, that he 
‘old it to a vende> und-r a contract for sale, that the vendee took out a policy of 
insurance reciting that the title of assured was under a contract for a deed, and 
that the loss if any was payable to assured and plaintiff as their interests might 
appear, and that the vendee thereafter vacated the premises and surrendered pos- 
session to plaintiff, sufficiently alleges an insurable interest in plaintiff when the 
policy was executed and when the ‘fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

4. PLEADING. 

In an action on a policy payable to insured or plaintiff as their respective 
interests might appear a general allegation of the performance of the terms and 
conditions of the policy to be performed by insured is sufficient without alleging 
whether they were performed by insured or by plaintiff. 

(For other cases, see Insursnce, Dec. Dig. § 624[1].) 

5. PROOF OF LOSS. 

Where a loss under a fire policy is reported to the insurer’s agent who sends 
a fire loss report to insurer and the insured also notifies the insurer of the loss 
and a representative of the insurer appears, discusses the loss, makes a survey and 
takes measurements, and the insurer, in answer to a communication, informs the 
insured that the matter has been referred to its Indianapolis office and that the 
attention of that office is being called to the communication, it is a question for 
the jury, whether the insurer waived the furnishing of formal proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. OCCUPANCY. 


A provision in a fire policy that it shall be void if the property shall remain 





316 The Insurance Law Journal, Vol. 90 [Feb., 1938 


unoccupied and uninhabited for a period of 10 days does not prevent recovery for 
a loss occurring long after the building is reinhabited. 


(For other cases, see Insurance, Dec. Dig. § 323[2].) 
7. RETURN PREMIUM. 


A fire insurer cannot defend an action for loss on the ground that the building 
was unoccupied and uninhabited for more than 10 consecutive days immediately 
prior to the fire, where it does not return or offer to return the unearned premiums 
for the period for which it disclaims liability. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

8 WAIVER. 

Where a fire insurer knows when a policy is written the relationship between 
insured and his vendor, and that insured will forfeit his rights by a failure to 
comply with his contract, it waives the provision of the policy against change of 
title. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

Appeal from Daviess Circuit Court; Milton S. Hastings, Judge. 

Action by William Robinson against A&tna Insurance Company of Hartford, 
Conn., and another. From a judgment for plaintiff, the defendant named appeals. 

Affirmed. 

Transferred from Appellate Court under Burns’ Ann.St.1933, § 4-215. 

Superseding opinion 6 N.E.(2d) 746. 

Slaymaker, Merrell & Locke, of Indianapolis, for appellant. 

W. D. Curll, of Petersburg, Allen, Hastings & Allen, of Washington, for 
appellees. 

FANSLER, Chief Justice. 

Appellee. Robinson began this action against appellant and appellee DeJarnett 
to recover on a policy of fire insurance issued by appellant for the loss by fire of a 
dwelling house covered by the policy. 

Appellant’s demurrer to the complaint was overruled. There was a trial, and 
verdict and judgment for Robinson, 

Error is assigned upon the overruling of the demurrer to the complaint and the 
overruling of appellant’s motion for a new trial. 

The complaint alleges that Robinson was the owner of a 35-acre tract of land 
upon which was situated a 2-story dwelling house; that he entered into a contract 
for the sale of the premises to DeJarnett, by the terms of which the latter was to 
go into possession of the property, with the option to purchase by installment pay- 
ments, but upon default the payments were to be treated as rental. By the terms of 
the agreement, DeJarnett was to insure the buildings on the premises in the name 
and for the benefit of Robinson, and keep the premiums fully paid. It is alleged 
that, pursuant to this agreement, DeJarnett did procure a policy of insurance from 
appellant and paid the premium thereon for three years; that, in his written applica- 
tion for the insurance, DeJarnett fully informed appellant of his interest in the 
property; that he told appellant’s agent that he had a contract for a deed, and that 
Robinson held legal title to the property. In his application for the insurance, he 
named Robinson as the person to whom the loss should be paid. When the policy 
was written there was a rider attached to the effect that: “It is hereby understood 
and agreed that the title of the assured to the above described property is under 
and by virtue of contract for a deed from William Robinson, Winslow, Ind., and 
loss, if any, hereunder is payable to the assured and the said William Robinson, 
Winslow, Ind., as their respective interests may appear, subject to the terms and 
conditions of this policy.” It is further alleged that, while the policy was in effect, 
DeJarnett vacated the premises and surrendered possession to Robinson and deliv- 
ered the insurance contract to him; that, on the same day, Robinson took the policy 
to the agent of appellant, and informed him that DeJarnett had surrendered his 
contract for the purchase of the insured premises, and that he had taken possession 
of the same, and inquired what was necessary to be done to protect his interest in 
the policy, and the agent of the insurance company informed him that the policy 
as written fully protected him; that thereafter the dwelling covered by the insur- 
ance was totally destroyed by fire; that immediately thereafter the company was 
given notice of the loss, and within 30 days the company sent its adjuster to view 
the premises and adjust the loss; that thereafter the company repudiated the policy 
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and denied liability; that the plaintiff performed all of the conditions and terms of 
the policy to be performed on his part. 

DeJarnett is made a party to answer as to any interest he may have. The policy 
was made a part of the complaint as an exhibit. 

[1] The demurrer is for want of facts. Appellant contends that the insurance 
contract is between DeJarnett and appellant, and that DeJarnett alone is the 
assured ; that Robinson is not insured by the policy; that: “He is a mere appointee 
to share in any sum recoverable thereunder by DeJarnett in case of loss. Appellee 
Robinson cannot recover unless a right to recover by DeJarnett is alleged in the 
complaint.” Appellant cites Auto Owners’ Protective Exchange v. Edwards (1922) 
82 Ind.App. 558, 559, 561, 562, 136 N.E. 577, 578; and Franklin Insurance Co. v. 
Wolff (1899) 23 Ind.App. 549, 54 N.E. 772, as sustaining its contention; but they 
do not. In the first case, Edwards brought suit on a policy issued to Hecht, with 
a rider which provided: “That loss if any, shall be payable to Benjamine Edwards 
as his interest may appear.” The policy covered a car, legal title to which was in 
Edwards, but which was in possession of Hecht under a conditional sale contract. 
There was a loss. Hecht was not made a party, either plaintiff or defendant, but 
Edwards alleged in his complaint that Hecht had no interest in any sum recover- 
able under the policy. It is said in the opinion that: “Under the decisions in this 
jurisdiction, Edwards had the right to institute his action as sole plaintiff; but 
as against an objection properly presented he could not rightfully maintain the 
action and prosecute it to final judgment without making John Hecht a party.” 
It is true that it is said in the opinion that the rider does not make Edwards the 
insured, and that the contract continues to be a contract between the insurer and 
Hecht, and that if Hecht has violated any material condition of the contract, or 
if he has failed to perform any of the conditions on his part to be performed, 
neither he nor Edwards can recover, and that the insurer can make any defense 
against Edwards that it could make against Hecht. But it is also said that the 
contract was made by Hecht with the insurer for the benefit of Edwards to the 
extent of the latter’s interest in the subject-matter of the insurance. In the other 
case it appears that Wolff held a mortgage on property which was insured in 
favor of the mortgagor, with a loss-payable clause in favor of Wolff. The court 
said that, since it appeared from the complaint that the mortgage debt owing to 
Wolff exceeds the amount of the policy, he is entitled to receive the proceeds, and 
is therefore the real party in interest and may maintain the suit in his own name. 


[2] The doctrine that the person named in a loss-payable clause “is a mere 
appointee to share in any sum recoverable by the insured” does not seem to have 
been adopted or recognized in this state. The cases above referred to recognize 
the right of such a person to recover in his own name, and for his own benefit, 
even though the insured has no interest in the fund. In Continental Insurance Co. 
v. Bair et al. (1917) 65 Ind.App. 502, 523, 114 N.E. 763, 770, 116 N.E. 752, it is 
said concerning such a loss-payable clause: “While the assignment of a policy 
is not in all respects identical with its endorsement in favor of a mortgagee [loss- 
payable clause], nevertheless the authorization of payment to a mortgagee is a 
conditional assignment or transfer to the mortgagee of an interest in the policy. The 
conditions being that if a loss shall accrue under the policy for which the insurer 
is liable, and at such time the mortgagee shall have an interest in the property so 
insured, payment will be made to him in accordance with such interest.” 


[3, 4] The trial court correctly instructed the jury that, if the policy was exe- 
cuted under the conditions alleged in the complaint, William Robinson was insured 
thereby. The authorization of payment to Robinson is an assignment of an interest 
in the policy to him, acquiesced in by appellant, conditioned that, if a loss accrue 
and he has an interest in the property at the time, payment will be made to him 
in accordance with such interest. Robinson had the same right to maintain the 
action as though the policy had been assigned to him in some other manner. The 
complaint sufficiently alleged an insurable interest in the property in Robinson, 
both when the policy was executed and when the fire occurred. It alleges perform- 
ance of all the terms and conditions of the policy to be performed by the insured. 
Since both Robinson and DeJarnett were insured by the policy, it is immaterial 
by whom the terms and conditions were performed. An allegation of performance 
in general terms is sufficient. The contention that the complaint must allege facts 
that show an insurable interest in DeJarnett at the time of the loss is not tenable. 
By the very terms of the loss-payable clause, it is clear that the parties understood 
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that the respective interests of Robinson and DeJarnett might change during the 
term of the policy. The loss is made payable to each as his interest may appear 
at the time of the loss. Robinson is insured. He has an interest which entitles him 
to recover the entire amount of the policy. It i8 immaterial whether DeJarnett, at 
the time of the loss, had forfeited all his rights under his contract, or merely had 
such an interest that he was not entitled to recover any of the amount due under 
the policy. The demurrer was properly overruled. See, also, AStna Insurance Co. 
v. Baker et al. (1880) 71 Ind. 102. 

[5] Under the assignment that the court erred in overruling appellant’s motion 
for a new trial, it is contended that the verdict is not sustained by sufficient evidence, 
and is contrary to law. It is urged that there was no evidence that the provision 
of the policy sued on, requiring the assured to furnish appellant within 60 days a 
sworn statement of loss, was waived, or that any one assuming to represent appel- 
lant, “by any act or speech, waived the provision of the policy.” The evidence 
discloses that immediately after the fire Robinson reported the loss to appellant’s 
agent, and that the agent made out the fire loss report and sent it to the company; 
that immediately thereafter Robinson wrote to the company, notifying it of the loss, 
and that within a few days a representative of the company appeared, discussed 
the loss with Robinson, interviewed appellant’s local agent and ‘requested him to 
accompany him to the scene; that the adjuster and appellant’s agent made a survey 
of the scene and took some measurements; that Robinson wrote to the company 
well within the 60 days concerning the loss, and that the company, well within the 
60 days acknowledged receipt of his letter, and informed him that the matter was 
referred to its Indianapolis office, and stating that they were calling the attention 
of the Indianapolis office to his communication. He received no word from the 
Indianapolis office for about 4 weeks, and until the 60-day period had expired, 
when he was notified that the company was denying liability. The denial of liability 
is based in part upon his failure to submit the proof of loss within the 60 days. 
In National Masonic Accident Association vy. McBride (1904) 162 Ind. 379, 381, 70 
N.E. 483, 484, it is said: “But the appellant had the right to waive strict compli- 
ance with it [proof of loss], and in such cases very slight circumstances have been 
held sufficient evidence of the intention of the insurer not to take advantage of 
the breach or to insist upon the forfeiture.” The fact that the fire loss report was 
made out by the agent, that in response to his letter a representative of the com- 
pany appeared, who made inquiry and examined the premises, and the statement 
in the letter from the company’s superintendent of loss department: “As this matter 
was referred to our Indianapolis office we are calling its attention to your com- 
munication,” all well within the 60 days, might have led Robinson, or any reasonably 
prudent person, to believe that the company was taking cognizance of his claim 
and taking action toward adjusting it, and that it did not desire formal proof. 
The jury heard the evidence and apparently so concluded. So did the trial court 
upon ruling on the motion for a new trial. It may well be that the letter from the 
attorneys for the company after the expiration of the 60 days, insisting upon 
forfeiture, was an afterthought, prompted by the discovery that strict proof had 
not been made. It may be that the company had no intention of insisting upon 
the filing of a formal proof until it discovered that by its failure to act, and 
Robinson’s failure to press the matter, the time had passed. Appellant contends 
that the facts are not sufficient to justify a reasonable belief that it intended to 
waive proof of loss, and cites in support of its contention the following cases: 
Barnard, Receiver v. Megorden et al. (1931) 94 Ind.App. 391, 178 N.TE. 868; Aftna 
Insurance Co. v. Jones (1917) 64 Ind.App. 251, 115 N.E. 697; People’s Bank of 
Greenville v. AStna Insurance Co. (C.C.A.1896) 74 F. 507; Smith et al. v. Haverhill 
Mutual Fire Insurance Co. (1861) 1 Allen (Mass.) 297, 79 Am.Dec. 733; Riker 
et al. v. President, etc., Fire Insurance Co. (1904) 90 App.Div. 391, 85 N.Y.S. 546; 
Scottish Union, etc., Insurance Co. v. Clancy (1892) 83 Tex. 113, 18 S.W. 439; and 
Columbian Insurance Co. vy. Lawrence (1829) 2 Pet. 25, 7 L.Ed. 335. A careful 
examination of these cases discloses that in none of them was the evidence of 
waiver as strong as in the case at bar. The evidence in the case of AZtna Insurance 
Co. v. Jones, supra, is perhaps the strongest, but in that case the company’s repre- 
sentative did not call upon, or have any communication with the insured, or with 
any person representing her, and there was no evidence that she knew of the visit of 
an investigator, and there were no communications hetween the insured and the 
insurer prior to the expiration of the 60 days. J 

6, 7] There is a provision in the policy to the effect that it shall be void if the 
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property shall be and remain unoccupied and uninhabited for a period of 10 days. 
Appellant contends that the uncontradicted evidence shows that the insured building 
became vacant, unoccupied, and uninhabited, and so remained for more than 10 
consecutive days, at the time DeJarnett surrendered possession of the premises. 
If so, this vacancy occurred, and the building was reinhabited, long before the loss 
in question. It is also contended that the dwelling house was unoccupied and 
uninhabited for more than 10 consecutive days immediately prior to the fire. 
There may be some question concerning the latter contention, under the evidence, 
but it is of no importance. 

It is settled that a provisign in an insurance policy that it shall subsequently 
become void upon the happening of a certain event, such as the premises becoming 
vacant, is to be construed as making the policy voidable only upon the happening of 
the event, at the option of the insurer, and if the insurer desires to exercise the 
option and rescind the contract, it is required to act promptly, inform the insured 
of its election, and return, or offer to return, all unearned premiums; and a failure 
in this respect will be deemed a waiver, and the insurer will be deemed to have 
elected to waive the right to cancel. An insurer may not retain unearned premiums 
and at the same time disclaim liability during the period covered by the premiums. 
Glens Falls Insurance Co. v. Michael et al. (1905) 167 Ind. 659, 74 N.E. 964, 79 
N.E. 905, 8 L.R.A.(N.S.) 708; Caledonian Insurance Co. v. Indiana Reduction Co. 
(1917) 64 Ind.App. 566, 115 N.E. 596. There is no allegation, showing, or conten- 
tion, that appellant at any time returned, or offered to return, any unearned prem- 
iums. Appellant contends that the above rule does not apply where a contract of 
insurance was valid in its inception and there was for a time a risk, and that under 
such circumstances the assured is not entitled to have back the premiums. It relies 
upon Red Men’s Fraternal Accident Association of America v. Rippey (1913) 181 
Ind. 454, 103 N.E. 345, 104 N.E. 641, 50 L.R.A.(N.S.) 1006; Continental Life Insur- 
ance Co. v. Houser (1887) 111 Ind. 266, 12 N.E. 479: Standley v. Northwestern 
Mutual Life Insurance Co. (1884) 95 Ind. 254; and Continental Life Insurance Co. 
v. Houser (1883) 89 Ind. 258. But in all of these cases the court was dealing with 
earned, and not unearned, premiums. 

[8, 9] Appellant complains of several of the instructions given. The questions 
presented have been discussed. One of the instructions involved waiver of the con- 
dition in the policy requiring the consent of the insurer to a change in the title of 
DeJarnett. But since appellant knew, at the time the policy was written, the exact 
relationship of the parties, and that DeJarnett would forfeit his rights by a failure to 
comply with his contract, with the result that his interest would be extinguished, 
it must be deemed to have waived the provision of the contract against change of 
title when the contract was made; and the instruction, which dealt with notice of the 
change to appellant’s agent, could not have harmed appellant. 

[10] Appellant contends that the complaint is upon the theory of performance 
of the conditions of the policy, and that no recovery may be had upon the theory 
of breach and waiver, especially where no such waiver is alleged in the complaint 
or by way of reply. It is true that performance is alleged, and that there is no 
express allegation of waiver of proof of loss. but evidence was introduced which, as 
indicated above, is sufficient to establish waiver, and the jury was instructed that 
if the plaintiff was led to believe that there was nothing in the way of payment 
of the claim, except a difference of opinion as to the value of the property, under 
such facts, formal proof of loss was waived by the company. Appellant in its brief 
does not show that the evidence was objected to, or contend that it was inadmissible 
under the issues, nor does it contend that the instruction is erroneous. The case 
seems to have been tried upon the theory that the question of waiver of the formal 
proof was in issue. The facts upon that issue were submitted to the jury. The 
jury was instructed upon the question, and must be deemed to have decided it in 
favor of the plaintiff. Under such circumstances, where necessary on appeal, the 
complaint will be treated as amended to conform to the facts. 

Judgment affirmed. 

GIBBS v. HOME INS. CO. OF NEW YORK et al. 

Supreme Court, Appellate Division, Third Department. Oct. 6, 1937. 

298 New York Supplement 856. 
2. AGENCY. 


Insured could not maintain action against agent of insurer for damages 
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for failure of agent to procure adequate fire policy for insured, where agent 
was authorized agent and insurer was his disclosed principal, since principal 
and not agent is responsible where agent is duly constituted, names his principal, 
and contracts in principal’s name without exceeding authority. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Bliss, J., dissenting. 

Action for alternative relief by Abram L. Gibbs against the Home Insurance 
Company of New York for reformation of fire policy, and, if such relief was 
not obtainable, against the Archibald Taylor Company, Inc., for damages for 
alleged negligence for procuring inadequate insuramce, wherein both defendants 
moved to dismiss the complaint on ground that plaintiff had instituted prior 
action against the Home Insurance Company on same policy which resulted 
in judgment for defendant and on ground that action was not maintainable 
against the Archibald Taylor Company, Inc., because it had acted as authorized 
agent of disclosed principal. From an order denying the motion as to the 
Archibald Taylor Company, Inc., it appeals. 

Reversed and motion granted. 

Argued before Hill, P. J., and Rhodes, McNamee, Bliss, and Heffernan, JJ. 

Watts, Oakes & Bright, of Middletown, for appellant. 

Morris M. Oppenheim, of Monticello, for respondents. 

Per Curiam. 

Plaintiff instituted this action against defendants seeking alternative relief. 
He demands judgment reforming a certain policy of fire insurance issued by 
the defendant insurance company and, if such relief is not obtainable, then he 
seeks damages against defendant Taylor Company for its negligence for pro- 
curing an inadequate policy of insurance. In his complaint he alleges: “that the 
defendant Archibald Taylor Co. Inc. at all the times hereinafter set forth was 
a general agent of the Home Insurance Co.,.New York.” He instituted a prior 
action against the defendant insurance company to recover upon the policy 
which resulted in a judgment for defendant. Gibbs v. Home Ins. Co. of New 
York, 250 App.Div. 802, 294 N.Y.S. 205. 

[1, 2] Both defendants have moved to dismiss the complaint. In view 
of the determination of this court in the former action, the present action is not 
maintainable against defendant Home Insurance Company. The action against 
Taylor Company, Inc., is not maintainable because it clearly appears from the 
complaint that that defendant was the authorized agent of a disclosed principal, 
the codefendant. Where an agent is duly constituted and names his principal 
and contracts in his name and does not exceed his authority, the principal is 
responsible and not the agent. Here defendant Taylor Company, Inc., was 
acting as agent, not for plaintiff, but for the codefendant, insurance company. 
Consequently the defendant Taylor Company, Inc., is not liable. 

Order denying motion to dismiss the complaint as to the defendant Archi- 
bald Taylor Company, Inc., reversed, on the law, with $10 costs and disburse- 
ments, and motion granted, with $10 costs. 

Hill, P. J., and Rhodes, McNamee, and Heffernan, JJ., concur. 

Bliss, J., dissents. 


STOCKTON v. MANEY. No. 105. 
Supreme Court of North Carolina. Oct. 13, 1937. 
193 Southeastern Reporter 137. 
2. CURTESY. 


Husband who was entitled to an estate by the curtesy for his life in realty of 
which his wife died seized had an insurable interest in such realty (C.S. § 2519). 
(For other cases, see Insurance, Dec. Dig. § 115[7].) 


Appeal from Superior Court, Buncombe County; A. Hall Johnston, Judge. 

Action by Belle Stockton against Lora Maney. From the judgment, plaintiff 
appeals. 

Affirmed. 

This is an action for judgment that plaintiff is the sole owner, in fee, of 
certain lots or. parcels of land described in the complaint; that the defendant 
has no right, title, interest, or estate in or to said lots or parcels of land; and 
that defendant’s claim to an interest in said lots or parcels of land is a cloud 
upon plaintiff’s title. 
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In her answer the defendant alleges that she is the owner, in fee, of an 
undivided one-third interest in the lots or parcels of land described in the com- 
plaint under the last will and testament of James W. Burleson, deceased. 

When the action was called for trial, both plaintiff and defendant waived 
trial by jury of the issues raised by the pleadings and agreed that the court 
should find the facts. Accordingly, the court found the facts to be as follows: 

(1) The plaintiff, Belle Stockton, is the daughter and sole heir at law of 
Miria E. Burleson, who died during the year 1924, leaving surviving her husband, 
James W. Burleson, who was the father of the plaintiff. 

(2) At her death Miria E. Burleson was seized in fee and in possession of 
two lots of land situate in the town of Barnardsville, Buncombe county, N. C., 
known as the Matt Burleson lots; and one tract or parcel of land situate on the 
north fork of Ivey creek in Buncombe county, N. C., known as the McKinney 
tract. 

(3) After the death of Miria E. Burleson in 1924, her husband, James W. 
Burleson, the father of the plaintiff, entered into possession of said lots and 
parcel or tract of land, and remained in such possession until his death in 1936. 

(4) After the death of Miria E. Burleson and while he was in possession of 
the said lots and parcel or tract of land, James E. Burleson procured the 
issuance of a policy of insurance insuring him against loss or damage by fire 
on a dwelling house located on one of the lots situate in the town of Barnards- 
ville, described in the complaint, at the date of the death of Miria E. Burleson; 
the said dwelling house was destroyed by fire during the month of September, 
1934; and the amount due under said ocliey of insurance, to wit, $2,808.13, was 
paid by the insurer to James W. Burleson. 

(5) Thereafter James W. Burleson purchased a house and lot known as 
No. 40, All Souls Crescent, in Biltmore, Buncombe county, and also a lot in 
the town of Barnardsville, Buncombe county; the said James W. Burleson 
caused both of said lots to be conveyed to him in fee; he paid for the said house 
and lot in Biltmore the sum of $1,500, and for the lot in Barnardsville, the sum 
of $650. Both said sums were paid by James W. Burleson out of the money 
paid to him under the policy of insurance insuring the dwelling house located 
on the lot in the town of Barnardsville, against loss or damage by fire. 

On the foregoing facts the court was of opinion and accordingly held: (1) 
That the plaintiff is the owner and is entitled to the possession of the two lots 
of land situate in the town of Barnardsville, and of the tract or parcel of land 
situate on the north fork of Ivey Creek in Buncombe county, N. C., and (2) 
that the lot in Biltmore, and the lot in Barnardsville, both of which were pur- 
chased by James W. Burlison and paid for by him out of the money paid to him 
under the policy of insurance on the dwelling house located on the lot in Bar- 
nardsville, which was owned by Miria E. Burleson at her death, were owned by 
James W. Burleson in fee at his death, and descended to-his heirs at law, or 
passed under his last will and testament, to the devisees named therein. 

From judgment in accordance with the opinion of the court, the plaintift 
appealed to the Supreme Court, assigning as error so much of the judgment as 
is adverse to her contentions. 

C. E. Blackstock, of Asheville, for appellant. 

R. M. Wells and J. G. Merrimon, both of Asheville, for appellee. 

Connor, Justice. 

[1] On the facts found by the court, at the death of his wife, Miria E. 
Burleson, James W. Burleson was entitled to an estate by the curtesy for his 
life in the two lots of land which are situate in the town of Barnardsville and 
in the tract or parcel of land which is situate on the north fork of Ivey creek, in 
Buncombe county, N. C. C.S. § 2519. 

[2] As such tenant for life; James W. Burleson had an insurable interest in 
the dwelling house which was located on one of the lots situate in the town of 
Barnardsville and which was owned by Miria E. Burleson in fee at her death. 
26 C.J. p. 34, § 17. 

3, 4] Nothing else appearing (Houck v. Ins. Co., 198 N.C. 303, 305, 151 S.E. 
628; 21 CJ. p. 954, § 92[9]), the policy of insurance which James W. Burleson 
procured to be issued to him on the dwelling house insured only his interest in 
said dwelling house. It did not insure the plaintiff, as remainderman. When 
the dwelling house was destroyed by fire, the amount due under the policy was 
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paid to James W. Burleson to cover his loss. The plaintiff had no interest in 
said amount and therefore, in no event, in the lots purchased by James W. 
Burleson and paid for by him out of said amount. See Batts v. Sullivan, 182 
N.C. 129, 108 S.E. 511. 

There is no error in the judgment. It is affirmed. 


GEIGER v. ASHLEY et al. 
DUSENBERRY et al. v. ee: nied MUT INS. ASS’N. 
INO. . 
Supreme Court of South Carolina. Oct. 14, 1937. 
193 Southeastern Reporter 192 
3. MORTGAGE. 


A mortgagee as well as a mortgagor has an insurable interest in mortgaged 
realty. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

5. LIEN FOR PREMIUM. ; 

The statute giving mutual insurance associations lien on insured premises for 
payment of premium note or contingent liability and contracts issued by such asso- 
ciations are designed to afford to mortgagees as well as property owners mutual 
protection at small expense against destruction of their property (Code 1932, § 
8085). 

(For other cases, see Insurance, Dec. Dig. § 197[1].) 


6. LIEN FOR PREMIUM. 

The purpose of statute making property insured by mutual insurance associa- 
tions a pledge for payment of pro rata contingent liability is to make such associa- 
tions strong and safe (Code 1932, § 8085). 

(For other cases, see Insurance, Dec. Dig. § 197[1].) 

Appeal from Common Pleas Circuit Court of Abbeville County; G. B. Greene, 
Judge. 

Action by Mrs. Bessie M. Dusenberry and another against the Abbeville-Green- 
wood Mutual Insurance Association, wherein G. H. Geiger was appointed receiver 
for the Abbeville-Greenwood Mutual Insurance Association, and wherein G. H. 
Geiger, as receiver, brought suit against J. D. Ashley and Mrs. Jennie Ivester, 
pursuant to a decree of the Court of Common Pleas, to foreclose a lien of the 
association on property insured by the association. From a decree for G. H. Geiger, 
as receiver, Mrs. Jennie Ivester appeals. 

Affirmed. 

The decree of Judge Greene requested to be reported follows: 

This action was begun in the county of Abbeville by G. H. Geiger, receiver, of 
Abbeville-Greenwood Mutual Insurance Association for the collection of an assess- 
ment levied against a policy of insurance issued by said association. 

The defendant J. D. Ashley, is in default, and Mrs. Jennie Ivester answers, 
setting out that she is now the owner of the property; that she purchased the prop- 
erty at a foreclosure sale; and that she is a bona fide purchaser without notice of 
plaintiff's lien. 

The parties have stipulated as to the facts, and the stipulation is in the file. 
Both parties by agreement came before me at chambers at Anderson. 

There is no question but that under section 8085 of the Code as well as under 
the application for insurance that the plaintiff has a lien on the insured premises 
described in the complaint. There is also no question but that the defendant Mrs. 
Jennie Ivester had a lien on the premises under her mortgage. The defendant alleges 
that her lien was first and that she had no notice of plaintiff's lien. 


In 1920 J. D. Ashley applied to the Abbeville-Greenwood Mutual Insurance 
Asociation for a policy of insurance over certain real estate described in the 
complaint and thereafter asked that the policy be made payable under a loss pay- 
able clause to the defendant Mrs. Jennie Ivester, who was taking a mortgage over 
the said real estae. The insurance association forthwith issued its policy insuring 
the buildings on the insured premises against fire and storm and made said policy 
payable to Mrs. Jennie Ivester under a mortgage loss payble clause and delivered 
said policy to Mrs. Jennie Ivester, who held same. The insurance was taken out 
in the year 1920 and assessments were paid regularly up to and including the period 
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ending October 1, 1931. An assessment was levied for the insurance on October 
1, 1932, for the year just ending for $13.50, and said assessment was not paid. 
The contract and by-laws provide for a $25 attorney’s fee if collection is made 
through an attorney. 

In the fall of 1932 the said insurance association was unable to pay its claims, 
andethe court appointed a receiver and ordered the receive to collect these assess- 
ments as shown by the judgment roll in the main action herein. 

On or about February 15, 1934, the defendant Mrs. Jennie Ivester through 
foreclosure proceedings to which the plaintiff herein was not made a party became 
the owner of the insured property. In order to properly determine the case, it is 
necessary to construe section 8085 of the Code. 

[1, 2] This statute is discussed in the case of Parris v. Carolina Mutual Fire 
Insurance Company, 91 S.C. 344, 74 S.E. 1010, but that case does not directly pass 
on the question as to whether the association or a mortgagee holding the policy 
under a mortgagee clause has the first lien. The statute makes the insured property 
together with “the right and title of the assured” in the lands upon which it is 
situate a pledge for the payment of the premium note or contingent liability. It 
makes the lien ineffective as against third parties without notice unless constructive 
notice is given and provides the method for that constructive notice. In order 
to claim that the lien is not effective against her, Mrs. Ivester must show that she 
is a third party without notice. She cannot do this, because she held the policy, 
and the policy itself in paragraph 23 states: “ * * * and all buildings or other 
property insured by and with said corporations, together with the right, title and 
interest of the assured to the lands on which such buildings or other property 
may be located, shall be pledged to the said corporation, and the said corporation 
shall have a lien thereon against the insured, his, or her heirs and representatives 
during the continuance of their insurance, * * * ” and said policy refers to the 
statute. In addition, every one is presumed to know the law, and the law becomes 
a part of every contract. Mrs. Ivester had notice that the property was insured in 
a mutual association and that said association had a lien on the property for its 
pro rata assessments whatever same may be and for its contingent liability. And 
upon inquiry to the association she could have learned the provisions of the note 
as to cost, expense, and attorney’s fees incident to the collection of the said note, 
and the duty was upon her to make such inquiry. 

[3, 4] As was stated in the Parris Case above cited, mutual insurance companies 
have no capital stock and no funds, except as such are collected on assessments, 
to be immediately paid out. "The members assume contractual obligations to each 
other and, when one member suffers a loss by fire and when the assessment is duly 
made, the obligation becomes duly fixed. Mrs. Ivester held the policy of insurance 
as one of the payees, and she was one of the insured, and under the statute her 
“right and title” to the property was pledged to secure payment for the protection 
she was to receive. The purpose of a mutual insurance association is to provide for 
protection at low cost to those who wish to enter a mutual contract to divide 
their loss between them. A mortgagee as well as a mortgagor has an insurable 
interest and, if the mortgagor fails to provide insurance, the mortgagee frequently 
provides it. It was protection to Mrs. Ivester as well as to Ashley that the cost of 
insurance be held down, and this was accomplished by insuring in a mutual insurance 
association. In fact, by accepting the policy and holding same as one of the payees 
thereunder, the said Mrs. Jennie Ivester was a party to the contract subjecting the 
property to the lien of the insurance association. If this property had burned, 
Mrs. Ivester could have, and no doubt would have, filed a claim against the associa- 
tion and insisted upon liens of the association being foreclosed on all of the insured 
property in order that she might be paid her loss under her policy. By accepting 
the protection of the association by insuring this property or permitting the prop- 
erty to be insured by the association for her benefit, she submitted her equity in 
the property just as the holder of the fee submitted his equity in the property to the 
statutory lien in order to obtain cheap insurance. I must therefore conclude 
that the lien of the insurance association is prior to the lien of Mrs. Jennie Ivester, 
and the plaintiff is entitled to foreclosure of its lien on the property. 

[5] A study of the authorities does not disclose that this question, as to which 
one has the prior lien, has yet been passed upon by the Supreme Court. Our 
Supreme Court in the case of Farmers’ Mutual Insurance Association of Florence 
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County v. Burch, 47 S.C. 453, 25 S.E. 211, 214, 34 L.R.A. 806, 58 Am.St.Rep. 899, 
after holding that this lien is a lien upon the homestead exemption, uses this lan- 
guage “We reach this result with all the more satisfaction because the legislation 
and contract in question are not hostile to the preservation of homesteads, but, 
on the contrary, are directly designed to afford owners of homesteads, at small 
expense, mutual protection against the destruction of their homes.” The same lan- 
guage might be applied to the results as reached in this case, because the legislation 
and contract in question in this case afford to mortgagees as well as property own- 
ers, at small expense, mutual protection against the destruction of their property. 

[6] A mutual insurance association does not have a capital stock or anything 
to depend upon for the payment of losses and expenses except the lien for assess- 
ments which the law gives them. They do not know until the end of the year 
what the pro rata contingent liability is on each policy, and it is the purpose of 
the law to make these associations strong and safe by making the very property 
insured a pledge for the payment of the pro rata contingent liability. It would 
not be equity to permit one who would have the right if he sustained a loss to 
demand the benefit of the lien to deny the benefit of the lien to another. Were 
I to hold that this mortgage lien was first, it would make it unsafe for one to 
insure in a mutual association and would defeat the purpose of the statute. 

It is therefore ordered: 

1. That the plaintiff have judgment against the defendant J. D. Ashley for the 
sum of $38.51. 

2. That the defendants and all persons claiming under them subsequent to the 
filing of the lis pendens herein be, and they hereby are, forever barred and 
foreclosed from asserting any interest in, lien upon, or claim upon, or exercising 
any equity of redemption of, the real estate hereinafter described. 

3. That the master of Abbeville county, after due advertisement once a week 
for three consecutive weeks in the Press and Banner, a newspaper published at 
Abbeville, S. C., during the usual hour of sale, do sell in front of the courthouse 
door of this county the real estate hereinafter described to the highest bidder at 
public outcry on some convenient sales day, convenient to the plaintiff or his attor- 
neys. That the terms of the sale be cash, purchaser to pay extra for papers and 
stamps. Upon the terms of the sale being complied with by the purchaser, the 
said master shall execute and deliver unto the purchaser a good and sufficient 
title to said real estate in fee simple, subject, however, to taxes. That upon the 
failure of the purchaser to comply with his bid the said master shall readvertise 
said real estate and resell same as often as may beenecessary in the same manner 
and upon the same terms as provided for the original sale and such subsequent sale 
shall be at the risk of the former purchaser. That the purchaser be let into posses- 
sion of the real estate hereinafter described upon production of the deed thereto 
from the master aforesaid. 

4. That the proceeds of said sale be applied as follows: 

(a) To the payment of the costs of this action. 

(b) To the payment of plaintiff’s judgment. 

T. L. Sherard, of Anderson, for appellant. 

Francis R. Fant and J. Alex Neely, Jr., both of Anderson, for respondent. 

Srasrer, Chief Justice. 

Under the facts of this case, we think that the conclusion reached by Judge 
Greene is correct. His decree, therefore, which will be reported, is affirmed. 

Bonham, Baker, and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


BOWERS v. SPRINGFIELD FIRE & MARINE INS. CO. 
Court of Appeals of Tennessee, Eastern Section. July 3, 1937. 
Certiorari Denied by Supreme Court Oct. 3, 1937. 
108 Southwestern Reporter (2d) 798. 
2. MISREPRESENTATION, 

An insurance adjuster’s inducement of insured to settle claim under fire policy 
for half of face amount thereof by false representation that insurer’s liability was 
limited to purchase price of insured property and implied threat of prosecution for 
arson, of which there was no evidence, were sufficient to avoid settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
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3. SETTLEMENT. 

A settlement of claim under fire insurance policy for amount of compromise 
offer, to which insurer added condition, never agreed to by insured, in notation 
on check for such amount, that policy was “canceled and surrendered without 
returned premiums,” was not binding on insured (Code 1932, § 6173). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Chancery Court, Monroe County; T. L. Stewart, Chancellor. 

Suit by Raymond Bowers against the Springfield Fire & Marine Insurance 
Company. Decree for complainant, and defendant appeals. 

Affirmed and rendered. 

Sizer, Chambliss & Kefauver, of Chattanooga, for appellant. 

T. W. Peace, of Madisonville, for appellee. 

PortruM, Judge. 

This bill was filed to enforce payment of a policy of fire insurance according 
to its terms, the amount of coverage being $1,200, and to set aside a compromised 
settlement for the sum of one-half the face value of the policy, or $600, for the 
reason that the settlement was secured by misrepresentation and fraud on the part 
of the adjuster settling the claim. The chancellor granted the relief prayed and 
decreed a recovery for the full amount of the policy; from the decree, the defendant 
has appealed. 

The chancellor found that the house was constructed in 1915 and cost in excess 
of $2,000, and the complainant has carried insurance upon the property from 
$1,200 to $1,500. This court concurs in the finding that the house in fact was 
worth in excess of the insurance and that this issue 1s not raised by an assignment 
of error. We quote in part the material findings of fact by the chancellor. 

“The court is inclined of the opinion from all the proof in the cause that 
plaintiff signed the proof of loss and compromised agreement, but that he did so 
under misapprehension of his rights at the representation of the defendant’s adjuster 
that he could receive no greater sum than that actually paid for the property. 

“The court’s view of this case and what seems to the court the most reasonable 
construction of all the proof is that the adjuster represented to the complainant that 
$600 being the amount paid to him for the property was the greatest that he could 
ascertain (recover) under the policy, besides there was a veiled threat conveyed to 
the complainant that he might be guilty of a crime or an attempt to prove him 
guilty by statements made by the adjuster to the effect that conditions or circum- 
stances looked very bad for him, clearly indicating that it was his belief that the 
complainant was responsible for the loss of the building, which position is not 
borne out by the proof, nor is there anything that would indicate to the mind 
of the court that the plaintiff was responsible for the destruction of the property 
from all of the proof. in the cause. 

“The court is of the opinion that all this contributed to complainant’s acquies- 
cence in the suggestion made by the adjuster and when viewed in the light of 
conditions, surrounding circumstances, state of mind of the parties, and their 
relations, the court is of the opinion that it is the most reasonable and natural 
application to make of the proof in the cause. 

“The court is of the opinion that complainant having signed said proof of loss 
and the agreement would be bound thereby but for the misrepresentations and 
inferences made by the adjuster which evidently produced effect upon the mind 
and action of the complainant. 

“The court is of the opinion that complainant is not bound by the actual amount 
paid for the property in recovering for loss under the policy * * * ” 

These findings are attacked under three assignments of error as follows: 

“1. The Chancellor erred in holding and adjudging that the compromised agree- 
ment in question is not binding on complainant because he signed it under a 
misapprehension of his legal right induced by the misrepresentation and the 
inferences made by the defendant’s adjuster, which representations were accom- 
panied by a veiled threat, etc. 

_ “2. The Chancellor erred in holding and adjudging that the adjuster’s clearly 
indicated belief that complainant was responsible for the fire which destroyed the 
building was ‘not borne out by the proof.’ 

“3. The Chancellor erred in holding that the settlement agreement evidenced by 
the proof of loss sworn to by the complainant was not binding on complainant, and 
In setting said agreement aside.” 
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The complainant's property was worth far in excess of the amount of insurance ; 
after the loss he signed and swore to a proof of loss which contained the following 
declarations : 

“(6). The cash value of said property at the time of the fire was $600. 

“(7). The whole loss and damage as stated under Schedule B was $600. 


, “(8). The amount claimed in compromise under the above numbered policy is 
600.” 


This adjustment was forwarded to the company and it issued its check and 
forwarded it to the insured who, in the meantime, had acquainted himself as to 
his rights and become aware of the falseness of the representation of the adjuster, 
and he declined to accept the check in full satisfaction, but repudiated the settle- 
ment. A few days thereafter he had his wife or sister-in-law to write a letter 
which he signed, declining to accept the settlement. 

He testifies that the adjuster made inquiry of him as to what he paid for the 
property and was told that he paid the sum of $600, $100 cash and the balance in 
monthly installments, the greater portion of which was not due and unpaid. The 
adjuster made further inquiry as to the circumstances of the fire, and the financial 
and marital relationship of the insured. He learned that the insured bought the 
property in anticipation of marriage, and soon after buying-it he married and 
lived in the property with his wife, but she in a few weeks left him and later 
returned to him, and again left him, going to the home of her father, where she 
was at the date of the fire. The insured remained in his house but slept jn the home 
of his father nearby. The house burned about 11 o'clock at night, while the insured 
was asleep in the home of his parents. 

[1] The adjuster told him that the company was not liable for more than what 
he paid for the house and that he could not conscientiously recommend that it pay 
more; but the circumstances surrounding the fire were very suspicious and it looked 
bad for the insured. The insured first held out for the payment of $1,200, but 
induced by the representation of the <djuster agreed to a settlement of $600, the 
amount he paid in purchase of the property. The adjuster then took him to 
Madisonville and before a justice of the peace where the adjuster filled out the 
claim of loss and the insured signed it, swearing to it before the justice of the 
peace. The adjuster was a man of experience in settling losses, and the insured 
was a man of limited education, who could sign his name, but the women in the 
family wrote his correspondence. His testimony and the testimony of the adjuster 
is in conflict, and it is insisted here that the complainant below did not carry the 
burden of proof. This was a question that presented itself to the chancellor who 
decided in favor of the complainant; in this court there is a presumption of law in 
favor of the view of the proof taken by the chancellor, and this presumption carries 
the burden here in favor of the presumption. See the statute requiring chancellors 
to find the facts. But the complainant was corroborated in the points at issue 
between him and the adjuster by other disinterested witnesses, and, in trying 
the issue as an independent proposition, this court is inclined to the view that the 
weight of the evidence supports the version of the complainant. For instance, the 
adjuster states that the insured told him that there had been no fire in the building 
on the day preceding the fire; the insured states that there had been a fire late in 
the evening when he had cooked some eggs for his evening meal, and that he told 
the adjuster of this fire. A disinterested neighbor who saw the insured running 
harefooted to the burning building asked him at the time had there been any 
fire in the building during the day, and he said there had been, that he had cooked 
some eggs for his supper. Why he would tell this witness this at the time 
of the fire when he had had no time to deliberate and then later tell this adjuster 
that there had bene no fire cannot be reasonably explained. The insured is corrob- 
orated upon other points of difference between him and the adjuster. 

|2] The court concurs in holding that the adjuster represented to the insured 
that the insurance company’s liability was confined to the purchase price of the 
property; that this representation was false and the adjuster knew it was false, 
while the insured did not know it was false, and it was such a representation that 
a man of the insured’s intelligence would be induced to act upon it. We think 
this false inducement was sufficient to avoid the settlement and that the threat 
of arson held over the insured should be disregarded. But we think this implied 
threat was likewise used as an inducement, and was acted upon by the insured. 
The adjuster admitted that he had come to the conclusion that the fire was an 
inside job, and that the building was locked and the keys in the possession of the 
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insured, and it was a case of arson. It is argued that if the adjuster believed 
the property had been fired by the insured, he had a right to call this to the insured’s 
attention to induce a settlement. And it is further argued that the circumstances 
too indicate an arson. The chancellor found as a fact that the proof explains these 
circumstances and establishes the fact that the insured did not burn the building. 
The complainant’s testimony does negative the fact that the insured burned the 
building and there was no countervailing testimony introduced. 

A man of superior intelligence can badly frighten another of inferior intelligence 
by recounting circumstances to indicate to the ordinary man, as explained, that a 
crime has been committed and his interest would indicate that he was the guilty 
party. The law does not justify the use of a well-founded belief for such a pur- 
pose; the law affords a different remedy for arson. And if the insured is an 
innocent man and frightened, then he labors under the influence of coercion in 
settling his claim. This settlement does not represent the free will and act of the 
insured free from the fraudulent inducement of the agent of the company. For 
this reason it was rightfully set aside. Pearson v. Mutual Life Insurance Co., 17 
Tenn.App. 503, 68 S.W.(2d) 963. 

[3] There is another reason why the court thinks the settlement was not 
binding. The offer was made to accept $600 in full as the value of the property 
destroyed; if property has been overinsured, the statute requires the return of the 
excess premium charged (Code, § 6173), so, when this offer of compromise was 
received by the company, it was not accepted as made, for an additional con- 
sideration was added. The check carries this notation, “That said policy or 
certificate is hereby cancelled and surrendered without returned premiums.” The 
insured never agreed to this condition and addition to his original offer, and, 
therefore, there was never a meeting of his mind by an acceptance of the offer as 
made by the insured. fj 

The decree of the chancellor is affirmed, and a judgment or decree will be 
entered here for the sum of $690.80, the judgment below, with interest from 
February 13, 1937, the date of the decree below, against the appellant and the 
sureties on its appeal bond, together with the costs of the cause. 

\ilor and McAmis, jJ., concur. 


F. H. VAHLSING, Inc., v. HARTFORD FIRE INS. CO. No. 10109. 
Court of Civil Appeals of Texas. San Antonio. Aug. 11, 1937. 
Rehearing Denied Oct. 6, 1937. 
108 Southwestern Reporter (2d) 947. 
1. SUBROGATION. 


Where insured has entered into contract with third persons, by terms of 
which third persons are liable to insured for any loss or damage to property 
insured, insurer will, on payment of loss, be entitled to be subrogated to rights 
of insured under contract. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. SUBROGATION. 

Insurer’s right of subrogation is not limited to cases where liability of third 
person to insured is founded in tort, but any right of insured to indemnity will 
pass to insurer on payment of loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE. 

Lease contract between lessee and railroad company whereby lessee agreed 
to be responsible for railroad cars placed on leased premises for use and benefit 
or on request of lessee, and in event of their damage or destruction by fire 
originating on leased premises to pay value of cars or amount of damage thereto 
on presentation of bill therefor, was an “agreement to pay,” as respects right 
ot fire insurer to subrogation on payment of loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. SUBROGATION. 

Where lease contract between railroad company and lessee contained agree- 
ment by lessee to pay fire damage to railroad cars on leased premises, insurer 
of railroad cars, after paying to railroad fire loss on cars while on leased 
premises, stood in railroad’s shoes and was entitled to recover from lessee. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

. ASSIGNMENT. 


Where lease contract between railroad company and lessee contained agree- 
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ment by lessee to pay fire damage to railroad cars on leased premises, insurer 
company, after payment to it by its insurer of fire loss on cars while on leased 
premises, had right to assign its cause of action against lessee to insurer. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

6. CONSIDERATION. 

In suit by insurer against lessee of insured for amount paid by insurer to 
insured for fire loss to railroad cars belonging to insured, while on leased 
premises, and for which lessee was liable to insured under lease contract, lessee 
could not complain of consideration for assignment to insurer by insured of its 
claim against lessee, since, in action by assignee against original obligor, assignee 
may recover without showing that consideration has passed, consideration for 
transfer being no affair of cbligor. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

7. SUBROGATION. 

Where jury found that fire loss sustained by insured because of damage to 
insured’s railroad cars while on leased premises, and for which insured’s lessee 
was liable to insured under lease contract, was less than amount paid to insured 
by insurer, insurer, under written articles of subrogation received from insured, 
was sole owner of claim for amount fixed by jury, for which it was entitled to 
recover from lessee. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

—_ from Ninety-Second District Court, Hidalgo County; Bryce Fergu- 
son, Judge. 

Suit by the Hartford Fire Insurance Company against F. H. Vahlsing, Inc. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

L. L. Gragg and Brown & Bader, all of Edinburg, for appellant. 

King, Wood & Morrow, of Houston, Strickland, Ewers & Wilkins and R. D. 
Cox, Jr., all of Mission, and H. Earl Cox, of Houston, for appellee. 

SLATTON, Justice. 

Hartford Fire Insurance Company sued F. H. Vahlsing, Inc., in the Ninety- 
Second district court of Hidalgo county, seeking to recover $17,509.25, to which 
suit the T. & N. O. Railroad Company was made a party. 

It was alleged that the insurance company insured the T. & N. O. Railroad 
Company against loss by fire, and that fifteen railroad cars were damaged by 
fire while in the possession of the railroad company on the 8th day of February, 
1935. It was asserted that the entire loss amounted to $27,586.97, and under the 
contract of fire insurance the railroad company carried the first $10,000 of such 
loss. It was further alleged that the insurance company had paid the railroad 
company the amount sued for and received from the railroad company written 
articles of subrogation. 

Allegations were made that F. H. Vahlsing, Inc., a New York corporation, 
was engaged in the business of shipping vegetables from Elsa, Tex., that it had 
leased sheds and buildings from the railroad company, located at Elsa, Tex., 
and that under the terms of the written lease contract the said F. H. Vahlsing, 
Inc., had agreed to be responsible for cars placed on the spur contiguous to its 
leased premises in the event of the damage or destruction of such cars by fire. 

It was further alleged that the railroad company had refused to file suit 
against F. H. Vahlsing, Inc., and for such reason the railroad company was 
made a party defendant. Detailed allegations were made by the insurance com- 
pany claiming all things necessary to have been done by the parties concerned 
to place legal liability upon F. H. Vahlsing, Inc., for the amount sued for. 

F. H. Vahlsing, Inc., answered by general and special demurrer, general and 
special denial, and many allegations of negligence on the part of the railroad 
company, and that such negligence was the proximate cause of the fire and dam- 
age resulting therefrom. 

The railroad company answered by disclaimer. 

The cause was tried to a jury and in answer to special issues the trial court 
rendered judgment in favor of the appellee, Hartford Fire Insurance Company, 
and against F. H. Vahlsing, Inc., appellant, for the sum of $12,435.68. 

The appellant, F. H. Vahlsing, Inc., perfected its appeal and is before this 
court with 183 assignments of error and 82 propositions predicated thereon, upon 
which it claims its right for reversal of the judgment entered by the trial court. 

Appellant’s first 10 propositions challenge the right of the insurance com- 
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pany to recover against it in the absence of pleading and proof, on the part of 
the insurance company, that the damage by fire was occasioned by the act or 
negligence of appellant, through its officers, servants, and employees. 

The master policy which was issued to the T. & N. O. Railroad Company 
by the appellee had this provision: “This Company may require from the insured 
an assignment of all rights of recovery against any party for loss or damage 
to the extent that payment therefor is made by this Company.” 

The subsidiary policy delivered by appellee to the railroad company pro- 
vided that “this policy, is subsidiary to and forms a part of, but is not additional 
to, the general policy.” The following provision with reference to subrogation 
is contained in such policy: “If this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, private or municipal, this 
company shall, on payment of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the loss resulting therefrom, 
and such right shall be assigned to this company by the insured on receiving 
such payment.” 

The lease contract entered into by and between appellant and the railroad 
company, in article VI, provides: “Lessee further agrees to be responsible for 
cars placed for the use and benefit of or upon the request of the lessee whether 
said cars are owned by the lessor or others and in the event of their damage 
or destruction by fire originating on the premises of the lessee or through the 
negligence of the lessee’s employees, agents or officers, the lessee agrees to 
promptly pay the value of said cars or the amount of such damages thereto on 
presentation of a bill therefor, according to the established practice of railroads 
in settling such matters among themselves. It is understood that this paragraph 
shall not impose upon the lessee the burden of paying for cars which may be 
damaged or destroyed by fire originating from the locomotives of lessor or by 
fire originating from negligence of lessor’s officers or employees.” 

Appellant makes the contention that its lease contract wifh the railroad com- 
pany is a contract of indemnity with reference to its liability to the railroad com- 
pany for damage to cars occasioned by fire, and claims that the appellee by its 
contract of insurance with the railroad company, being one of indemnity, 
would not be subrogated to the rights of the railroad company in virtue of the 
appellant’s relation of landlord and tenant to the railroad company 

[1] In Joyce’s The Law of Insurance (2d Ed.) vol. 5, p. 5913, it is said: 
“Where the insured has entered into a contract with third parties, by the terms 
of which such third parties are liable to the insured for any loss or damage to 
the property insured, the insurer will, upon payment of the loss, be entitled 
to be subrogated to the rights of the insured under the contract.” 

[2] In 26 Corpus Juris, at page 458, § 620, it is said: “The right of subro- 
gation is not limited to cases where the liability of the third person is founded 
in tort; but any right of the insured to indemnity will pass to the insurer upon 
payment of the loss.” 

The lease contract between the appellant and the railroad company, and 
particularly article VI, above quoted, provided that appellant “agrees to be 
responsible for cars placed for the use and benefit of or upon the request of the 
lessee * * * and in the event of their damage or destruction by fire originating 
on the premises of the lessee * * * the lessee agrees to oueuneily pay the value 
of said cars or the amount of such damages thereto, on presentation of a bill 
therefore, * * *” 


[3, 4] We construe this to mean an agreement to pay. The fire insurance 
contract, as between the insurance company and the railroad company, provided 
that the railroad company might be required to assign whatever right it might 
have against a third party upon the payment of the loss by the insurance com- 
pany. The insurance company paid the loss to the railroad company and it in 
turn delivered to the insurance company an assignment of whatever cause of 
action it had as against the appellant. It then follows that, if the railroad com- 
pany would be entitled to recover for the loss as against the appellant, the insur- 
ance company in this action stands in its shoes and would also be entitled to 
recover. See Chicago, St. Louis & New Orleans R. R. Co. v. Pullman Southern 
Co., 139 U.S. 79, 11 S.Ct. 490, 35 L.Ed. 97; 5 Tex.Jur. p. 7; Cooley’s Briefs on 
Insurance (2d Ed.) vol. 7, p. 6686; Hartford Fire Insurance Co. v. Galveston, 

H. & S. A. Ry. Co. (Tex.Com. App.) 239 S.W. 919. 
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[5] Then, too, the railroad company under the quoted provision of the lease 
had a good cause of action against appellant for the destruction by fire of the 
cars. It had a right to assign such cause of action. 5 Tex.Jur. p. 7. 

[6] It could make no difference to the rights of appellant that the consider- 
ation for the assignment was the payment by the insurance company to the 
railroad company of the amount for which appellee was liable under its policies 
of fire insurance. 5 Tex.Jur. p. 27. It is said: “An assignee of a chose in action 
who sues the assignor in respect thereof must show that a consideration passed. 
This is upon a principle well settled in the law of contracts. But if the action 
is against the original obligor, the assignee may recover without such a show- 
ing, consideration for the transfer being no affair of the obligor, for it can make 
vo difference to him whether recovery is by the assignor or by the assignee.” 
See Iowa State Insurance Co. v. Missouri Southern Ry. Co., 223 Mo.App. 148, 
9 S.W.(2d) 255. 

Appellant also contends that in any event the appellee would only be entitled 
to recover of it such portion of the amount found by the jury as being the dam- 
ages suffered by the railroad company that was in excess of the railroad com- 
pany’s retention of the first $10,000 of any loss. The contract of insurance 
between the railroad company and the appellee provided that the railroad com- 
pany retained the first $10,000 of the loss of any one fire, and the record shows 
that the loss here was more than $27,000, and that the insurance company paid 
the railroad company such amount less the $10,000. 

In 6 Blashfield’s Cyclopedia of Automobile Law and Practice (Permanent 
Edition), page 508, it is said: “If the amount of damages set by the jury is less 
than or equal to the insurance paid, the insurer is the sole owner; if the amount 
is greater, the insurer is only a partial owner.” 

[7] The amount fixed by the jury in the case before us was less than the 
amount paid by the insurance company. We think, from the authorities, that 
the appellee is the sole owner thereof. Patitucci v. Gerhardt, 206 Wis. 358, 240 
N.W. 385; Terry v. Reciprocal Exchange (Mo.App.) 268 S.W. 421; Liverpool & 
Great Western Steam Co. v. Phenix Insurance Co., 129 U.S. 397, 9 S.Ct. 469, 
32 L.Ed. 788, at page 799; Costello v. New York Central & H. R. R. Co,, 238 
N.Y. 240, 144 N.E. 514, 515; Texarkana & Ft. S. Ry. Co. v. Hartford Fire Insur- 
ance Co., 17 Tex.Civ.App. 498, 44 S.W. 533. 

By subsequent propositions the appellant assigns error to the action of the 
trial court in overruling its demurrers to the pleadings of the appellee, and the 
trial court’s refusal to submit a number of special issues to the jury, and the 
trial court’s failure to grant its motion for an instructed verdict and to render 
a judgment upon the verdict of the jury in its favor, as well as to grant its 
motion for new trial. All are predicated upon the theory that, while there was 
no express covenant in the contract between it and the raifroad company to make 
repairs, the railroad company voluntarily made repairs upon the building leased 
to it by the railroad company, and in so doing was guilty of negligence; that 
such negligence was the proximate cause of the fire and the resulting damage. 

[8] It is well settled in this state that in the absence of an express covenant 
in the lease contract a landlord is not required to keep leased premises in repair 
and cannot be held liable for the failure to do so. 25 Tex.Jur. 250; Churchwell 
et ux. v. Pure Oil Pipe Line Co. (Tex.Civ.App.) 289 S.W. 196. 

{9] It has also been held in this state that if after the execution of the 
original lease contract a landlord promises to repair the leased premises, his 
failure so to do creates no liability on his part. Perez v. Rabaud, 76 Tex. 191, 
13 S.W. 177, 7 L.R.A. 620. 

[10] It also seems to be settled that a landlord can be held liable for failure 
to disclose a dangerous or defective condition in the leased premises, which is 
known to him but unknown to the tenant at the time of the letting; this rule, 
however, has no application where knowledge of the defect is not acquired by 
the landlord until after the letting, and in such event he is under no obligation 
ne to the tenant such defect. Holzhauer v. Sheeny, 127 Ky. 28, 104 S.W. 
034. 


In the lease contract before us there is no provision of any nature which 
required the lessor railroad company to keep the leased premises in repair. It 
is in evidence that the west end of the building, wherein the fire which destroyed 
the cars was first noticed, was constructed in the year 1927 or 1928 by 
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the appellant and used by it in its business until the year 1931, when it sold such 
building to the railroad company and the railroad company made additions 
thereto and at the same time leased all of the building to the appellant, which 
contract was in writing and is in evidence in this cause. Under one of the 
provisions of the lease contract it was provided that in the event the building 
became untenantable that the railroad company would have its option to declare 
the lease contract at an end or to rebuild such building in the same condition 
as it was before the happening of the event. It is in evidence that a hurricane 
occurred during the term of the lease, in September, 1933, at which time a por- 
tion of the building was blown off its block and other portions of the building 
were almost demolished. It appears at that time the appellant and the railroad 
company entered into a supplemental lease contract under which the railroad 
company rebuilt a part of the building and patched up the other portions 
thereof. The evidence before us does not show that the electric wiring in any 
part of the building was damaged by the hurricane. The evidence does show 
without dispute that the railroad company did not rewire the west end of what 
is known in this record as the west end of the old building. In December, 1933, 
it is in proof, that the lights in the west end of the old building would not burn, 
that the officers of the appellant made this fact known to the agent of the rail- 
road company, and at that time he procured the services of an independent con- 
tractor who made the lights burn and, according to the evidence, made the wiring 
safe. It is true, at that time, the independent contractor advised the railroad 
company that it should be rewired. The evidence tends to show that two or 
three times after December, 1933, and no closer than one year before the fire 
occurred, on February 8, 1935, that the lights in the west end of the old building 
would not burn, and that the railroad company employed Someone to make them 
burn. 

[11] In 36 C.J. at page 232, it is said: “Where repairs are gratuitously made 
by the landlord, such fact is not an admission of liability on the part of the 
landlord to make repairs generally and to keep the premises in repair. 


[12] We are of opinion that the appellant cannot predicate any liability as 
against the railroad company because of its having gratuitously and voluntarily 
made the lights burn in the building, there being no covenant to do so in the 
lease contract, in the absence of a showing of a negligent performance. 


The appellant makes the further contention that, under the supplemental 
lease contract, wherein the railroad company undertook to repair the building 
and place it in the same condition as it was before the hurricane, and its negli- 
gent failure to do so, would preclude a recovery for the loss, occasioned by fire, 
to the railroad company’s cars. It is a sufficient answer to this contention to 
say that there is no evidence in this record that the railroad company knew of 
any dangerous or defective condition existing in the wiring system in the west 
end of the old building at the time the supplemental lease contract was made. 
There is no evidence in the record that would tend to show that the railroad 
company, under the supplemental lease, did not deliver back to the appellant 
the building in as good condition as it was before the hurricane, unless the fact 
as shown by the evidence of a defective wiring on December 12, 1933, several 
days after the building had been turned back under the supplemental lease to 
the appellant, would be so construed. That condition was known to the ser- 
vants, agents, and employees of appellant and such information was conveyed 
to the railroad agent at Elsa, after which the railroad company gratuitously 
made the condition safe. 


[13] The trial court submitted to the jury a special issue which sought a 
finding as to whether or not at the time of the fire in question and for some 
time prior thereto the electric wiring in the old part of the building was defec- 
tive, to which the jury answered “No.” This finding on the part of the jury 
was not attacked by the appellant in the trial court, and no attack thereon is 
made here. As this finding seems to be the ultimate issue on the question of 
the claimed negligence of the railroad company, all the contentions made by 
the appellant as to the refusal of its requested special issues by the trial court 
become immaterial. Houston Compress Co. v. Houston Steel & Foundry Co. 
(Tex.Civ.App.) 22 S.W.(2d) 737. The appellant also makes the contention that 
the agents, servants, and employees of the railroad company having ascertained 
that the west end of the old building was in need of rewiring, and having failed 








332 The Insurance Law Journal, Vol. 90 | Feb., 1938 


to notify the appellant of such condition, that the railroad company was guilty 
of negligence which would preclude a recovery in this action. 

[14] In 36 C.J. at page 208, it is said: “A landlord’s failure to notify his ten- 
ant of defects in the premises does not render him liable for injuries therefrom, 
where the landlord does not acquire such knowledge until after the lease is made.” 

In the case of Holzhauer v. Sheeny, 127 Ky. 28, 104 S.W. 1034, the Court of 
Appeals of Kentucky held as follows: “Landlord’s failure to notify his tenant 
ot defects in the premises does not render him liable for injuries therefrom, 
aes ae landlord does not acquire such knowledge until after the lease is 
made. 

Whatever information the employees of the railroad company had with refer- 
ence to the defects of the lights in the west end of the building was gained, as 
this record shows, in December, 1933, long after the original lease was made 
between the parties, and some months after the supplemental lease was made. 

The appellant makes several attacks upon the manner and form of the sub- 
mission of special issues 1 and 2 by the trial court. Such issues sought a finding 
from the jury as to what cars were damaged by fire and whether the cars were 
placed on the track for the use and benefit of, or upon the request of, appellant. 
As to seven of the eight cars which the jury found were on the track, the appel- 
lant’s witnesses admitted that there was no question but that they were on the 
track for the use and benefit of the appellant. There is a plat in evidence, 
which, when read in connection with the testimony of the witnesses, shows and 
identifies the particular cars which appellant admits were on the track for its 
benefit. The appellant makes no attack upon the verdict of the jury in con- 
nection with their finding and cannot well do so. 

[15] The appellant does complain of the action of the court in awarding 
damages on account of the destruction of PFE car No. 8775, on the ground that 
the jury found the car to be No. 8778. It is observed that the car was described 
in the pleadings and throughout the record as No. 8775, but it appears that Mr. 
Otto, one of appellee’s witnesses, described the car as No. 8778, and that number 
was used when issues were submitted to the jury. The trial court found this 
to be a typographical error. It seems to us that there can be no confusion or 
misunderstanding with reference to this car, for the reason, as appellee points 
out, that it was the only car with the first three numerals 877; besides, a part of 
the testimony shows that it was in fact PFE car No. 8775. 


[16] Appellant also complains by its 82 propositions fhat because the S. P. 
box car, for the destruction of which the appellee brought suit, was described 
in its pleadings as No. 29599, and because, the jury’s finding and the judgment 
of the court described the car as No. 28599, there could be no recovery for this 
car. The box car was described as No. 29599 in the pleadings of the appellee, upon 
which it went to trial, and in all the formal proof made by appellee on the trial; 
but the witness Otto described the car as No. 28599, and it was so described 
by the trial court in the submission of the issue to the jury. It is noted however 
that the car under consideration was the only S. P. car in the entire number of 
cars, and the only box car among all the cars involved. The appellant’s witnesses, 
or at least one of them, Frank Smith, testified that the day before the fire 
he ordered in a carload of shooks, which was a Southern Pacific box car; and 
further testified it was the only box car standing on the spot. We think, under 
all of the record before us, that there could be no misunderstanding about all 
concerned having reference to the one and only Southern Pacific box car, and 
that the court did not err in allowing a recovery for it. 

[17] By bill of exception No. 5 appellant complains of the action of the trial 
court in permitting the communication between the court and the jury, as shown 
by such bill. It is shown that after the jury had retired to consider their ver- 
dict the foreman of the jury communicated with the court, advising that the jury 
desired to have certain testimony adduced upon the trial read to them, and that 
thereupon, counsel for both parties being present in court, the parties agreed 
that the jury might be brought from the jury room into the courtroom, take 
their places in the jury box, and verbally communicate with the court. In 
stating to the court the evidence which they wished to hear, the foreman stated 
that the jury wanted the contract, which was the lease contract between the 
appellant and the railroad company. The court then told the foreman of the 
jury that he did not consider it a proper matter for the jury to have; that the 
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interpretation of the lease contract was a question of law and not of fact and 
that there was no question submitted to them by the court the answer to which 
would be assisted in any manner by the terms of the lease contract. That to 
the extent that the lawyers argued that the jury could be assisted in answering 
the questions by reference to the contract such argument was in error. That 
the jury would have to determine the questions of fact from the evidence before 
them, the testimony of the witnesses, and the other documentary evidence with 
reference to the facts in issue. 

The appellant objected, as shown by the bill, asserting that “said remarks 
tend to confuse the jury, go to the weight of the evidence and are immaterial 
and irrelevant to the issues in the case and prejudicial to the defendant.” The 
appellant did not move the court to withdraw his remarks from the jury. We 
perceive no error in the action of the trial court 

In the case of Smyth v. Caswell, 67 Tex. 567, 4 S.W. 848, 851, it is held: 
“It was proper for the court to direct the jury to the very issue to be determined, 
and to instruct them as to what evidence they might look to in coming to a 
decision upon it.” 

The remarks of the court in this case cannot be construed as having reter- 
ence to either side. The position of the trial court is a very important one, and 
in order to properly function in the disposition of litigation he is given a wide 
latitude in the conduct of the trial of a cause. Here the counsel for both parties 
agreed that the jury might come into open court to communicate with the 
court, which was done, and we agree with the trial court that the lease contract 
was not to be construed by the jury, but was one of construction for the court. 
We think there was no error in the trial court’s action. 

18, 19] The appellant complains of the refusal of the trial court to permit 
its counsel to make certain argument. It would prolong this opinion for us to 
recite the argument attempted to have been made and the ruling of the trial 
court thereon. We think it is sufficient to say that we have examined all of the 
complaints of appellant and the rulings of the trial court thereon, and are of 
opinion that the trial court did not commit reversible error. A party litigant 
has a right to be heard through the argument of his counsel so long as the argu- 
ment is confined to the issues in the case. Whether or not the argument is legi- 
timate depends, of course, upon the record made in each and every case, but, in 
order for the trial courts to proceed with the disposition of litigation and to 
maintain the proper decorum, a wide latitude of discretion is given to a trial 
court, and appellate courts will reverse only where it is shown that the trial 
court has clearly abused that discretion. We are of opinion that the appellant 
has failed to show that the trial court in the trial of this case abused his dis- 
cretion, with reference to his ruling on the question of the argument made by 
appellant’s counsel. 

Appellant, by many assignments and propositions, complains of the exclusion 
and admission of certain evidence. We have examined each and every assign- 
ment and all of the propositions relating to the exclusion and admission of 
evidence, together with appellant’s objections. We are of opinion that no revers- 
ible error is shown. 

The appellant having failed to show any reversible error, it follows that all 
of its propositions should be, and are, overruled, and the judgment should be 
affirmed. It is so ordered. 


MONARCH FIRE INS. CO. v. REDMON. No. 12257. 
Court of Civil Appeals of Texas. Dallas. Sept. 25, 1937. 
109 Southwestern Reporter (2d) 177. 
1, TIME OF POLICY. cal 
In suit on fire policy, insured had burden of establishing, not only that defend- 
ant was insurer, the amount of coverage, and that insured had an insurable interest, 
but also that loss occurred while policy was in force. 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 
2. COVERAGE. / : , 
Evidence held not to establish that a fire loss occurred while policy was in force 
and hence recovery for loss sustained was precluded. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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3. BURDEN OF PROOF. 

In suit on fire policy, a general denial and special plea invoking provisions of 
policy by insurer placed on insured burden of proving his suit. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. COVERAGE. 

Judgment for insured on a fire policy for losses sustained cannot stand in 
absence of policy or showing in the record that policy was effective at the time of 
the fire. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

6. VALUE. 

Where household goods destroyed by fire had a value to insured exceeding 
amount of policy, but verdict for insured allowed recovery for the house only, 
refusal to permit recovery of the full amount of policy insuring personal property 
was error. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. INDEMNITY. 

A contract of insurance is one of indemnity for loss or damage occasioned by 
fire to the insured. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from District Court, Grayson County; F. E. Wilcox, Judge. 

Suit by Florence Redmon against the Monarch Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals and plaintiff cross-assigns error. , 

Reversed and remanded. 

William H. Neary, of Dallas, for appellant. 

W. J. Durham, of Sherman, for appellee. 

Bonn, Justice. 

Florence Redmon filed this suit in a district court of Grayson county to recover 
of defendant, the Monarch Fire Insurance Company, for the loss by fire of a 
certain house and personal property, alleged to be owned by plaintiff and covered 
by defendant’s policy issued to her, for and in her name, in the sum of $1,250 on 
the house and $500 on the personal property. There was a jury trial, resulting 
in a verdict and*judgment for plaintiff and against defendant for the sum of $1,250, 
the coverage on the house, and denying to her the $500 coverage on the personal 
property. Defendant appeals and presents a number of assignments, and plaintiff 
urges cross-assignment on the action of the trial court in refusing to allow her 
judgment for the $500 coverage on the personal property. 

The policy of insurance on which the suit was based was not attached to 
plaintiff's petition and was never introduced in evidence, nor was there any other 
proof to show its contents. The record shows that a policy was issued by defendant 
to cover all loss for damage to the house and household effects, in the sum stated. 
From a careful examination of the statement of facts, we find no disclosure that 
the policy was effective at the date of the fire. 

{1, 2] It is elementary that, in any suit upon a written contract, such as a 
fire insurance policy, the burden of proof rests upon the plaintiff to establish, 
not only that the defendant was the insurance carrier, the amount of coverage, 
and that plaintiff has an insurable interest in the property covered, but that the 
loss complained of occurred while the alleged contract was in force. The plaintiff 
has, we think, established the elements of recovery, except that the fire occurred 
while the policy sued on was in force; there is no proof in the record to sustain 
that allegation, which is essential for plaintiff to recover. 

[3, 4] Defendant interposed a general denial and special plea invoking certain 
provisions of the policy in defense of plaintiff’s suit, which effectively places upon 
plaintiff the burden of proving his suit. Bauman v. Chambers, 91 Tex. 108, 41 
S.W. 471. In the absence of the policy, or some showing in the record that the 
policy was effective at the time of the fire, the judgment cannot stand. 

[5] Furthermore, the plaintiff raised in pleadings and proof ultimate issues 
of fact, to the effect that, after the fire, she executed to the defendant a release 
from all liability on the policy of insurance, which release was the result of fear 
and threats made by the defendant and its agent and representative, Mr. Hodde. 
These facts were controverted hy the defendant, hence, in submitting the issues 
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to the jury, the trial court presented the following questions for its determination: 

“Special Issue No. 2: Do you find from the preponderance of the evidence 
that just prior to the time that plaintiff signed the release in question, that Wm. 
H. Hodde, acting for and in behalf of the defendant company as its agent repre- 
sented and stated to plaintiff that he had some papers for her to sign, and that 
if she would sign them he would pay her her money back; and that if she did not 
sign them he was going to have her and her daughter put in jail, because they 
had burned the house? 

“Special Issue No. 3: Do you find from a preponderance of the evidence that 
the plaintiff signed the release in question wholly through fear of being prosecuted 
and put in jail for burning the building in question, solely by reason of the said 
representation and statements made by said Wm. H. Hodde?” 

We think the questions submitted assume as a fact the truth of the ultimate 
controverted issue, (1) that Wm. H. Hodde made the threat of putting plaintiff 
and her daughter in jail, because they had burned the house, and (2) that because 
of such threat, made by Hodde, plaintiff signed the release in question. 

Assuming for the sake of another trial of this case, that the facts on the 
part of plaintiff will show that the plaintiff’s free agency and will power were 
destroyed, by putting her in fear as the result of the threats alleged, as a basis 
for setting aside the alleged release, then it would seem that such issues should be 
submitted in the light of defendant’s pleadings and proof, denying that any such 
duress occurred. We think the two issues submitted invade the province of the 
jury. The jury should be called upon to determine whether or not any such threats 
were in fact made and, if made, did they have the effect of arousing fear in the 
plaintiff, and whether or not the release in question was induced solely and entirely 
because of such threats and fear. 

[6, 7] Plaintiff’s cross-assignment of error complains of the action of the court 
in refusing her judgment for the $500 coverage on the household goods totally 
destroyed by fire, and which the evidence shows was worth to the insured $700 
or $800. There is nothing in the record showing a diminution of the sum payable 
under the policy. A contract of insurance is one of indemnity for the loss or dam- 
age occasioned by fire to the insured. In International & G. N. Rwy. Co. v. Nich- 
olson, 61 Tex. 550, speaking for the Supreme Court, Mr. Chief Justice Willie said: 
“As compensation for the actual loss is the fundamental principle upon which this 
measure of damages rests, it would seem that the value of such goods to their 
owner would furnish the proper rule upon which he should recover.” In Houston 
& T. C. Ry. Co. v. Lewis (Tex.Civ.App.) 185 S.W. 593, 594, the court said: “The 
fundamental and controlling principal is that the injured party shall have actual 
pecuniary compensation for the injury received; so that he may be placed as near 
as may be in the condition which he would have occupied but for the injury sought 
to be redressed.” The cross-assignment is sustained. 

We have carefuly considered all other assignments, they are without merit 
and are overruled, and, for reasons above stated, judgment of the court below is 
reversed, and the cause remanded for another trial. 

Reversed and remanded. 


PROGRESS LAUNDRY & CLEANING CO. v. RECIPROCAL EXCHANGE 
et al. No. 12248. 
Court of Civil Appeals of Texas. Dallas. July 10, 1937. 
Rehearing Denied Sept. 25, 1937. 
109 Southwestern Reporter (2d) 226. 
1. FRIENDLY FIRE. 

Where fire burns in place where it was intended to burn, although damages 
may have resulted where none were intended, fire is a “friendly fire,” and insurers 
are not liable for damages flowing therefrom. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

2. HOSTILE FIRE. 

Where friendly fire escapes from place where it ought to be to some place 
where it ought not to be, causing damage, such fire becomes a “hostile fire,” for 
which insurers are liable. 


(For other cases, see Insurance, Dee. Dig. § 421.) 
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3. HOSTILE FIRE. 
Where lower tubes of boiler melted and fire under boiler entered and burned 
in compartments intended for water, fire became a “hostile fire,” and damages 


thereafter occasioned to boiler by fire were within coverage of fire policy. 
(For other cases, see Insurance, Dec. Dig. § 421.) 
4. INSURANCE. 

Where property damage is occasioned by two separate causes, one covered by 
policy and one not, proof must show amount of recoverable damage arising solely 
from cause covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. HOSTILE FIRE. 

In suit on tire policy for damage to tubular boiler, where there was evidence 
that additional damage was done to boiler when fire burning under it entered boiler 
subsequent to melting of lower tubes, extent of damage done by fire as hostile fire 
after entering boiler was question for jury. 

(For other cases, see Insurance, Dec. Dig. § 669]12].) 

Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

S111 , » Pp AEE » & C $ 4 Sake : 

_ Suit by the Progress Laundry & Cleaning Company against the Reciprocal 
Exchange and others. Judgment for defendants, and plaintiff appeals. 

Reversed and remanded. q 

Burgess, Chrestman & Brundidge, O. A. Fountain, and H. A. Bateman, all of 
Dallas, tor appellant. 

Thompson, Knight, Baker & Harris, Ben F. Vaughan, Jr., and William H. 
Neary, all of Dallas, for appellees. 

Bonp, Justice. 

Appellant instituted this suit for damages by fire to a cylindrical return 
tubular boiler, located in its laundry in the city of Dallas, Appellees are the insur- 
ance carrier. There is no controversy about the policy of insurance being issued, 
or that appellant suffered damages, the sole contention being that the fire which 
caused the damage is what is known in the law books as a “friendly fire.” 

At the conclusion of the testimony, the’ trial being before a jury, the court 
peremptorily instructed a verdict for the insurance carriers; accordingly, entered 
judgment against appellant. 

[i, 2] In determining the liability of the insurers for the damages sustained, we 
deem it advisable to note the distinction between fires that are hostile and those 
that are friendly. We think the overwhelming weight of authorities is that, 
so long as a fire burns in a place where it was intended to burn and ought to be, 
it is to be regarded as an agency for the accomplishment of some intended purpose, 
although damages may have resulted where none were intended, thus such fire is a 
“friendly fire” and insurers are not liable for damages flowing therefrom: but, 
where a friendly fire escapes from the place where it ought to be to some place 
where it ovght not to be, resulting in damages, such fire becomes a hostile peril 
for which the insurers are liable. 

In Reliance Ins. Co. v. Naman, 118 Tex. 21, 6 S.W.(2d) 743, 745, the Supreme 
Court of Texas held that, when a fire which occasioned damages is confined to 
the usual and ordinary place, such as a fire burning in a furnace, or a stove, or 


a lamp, where it was intended to burn, it is considered a friendly fire, and damages 


that may be caused by such fire are not considered to be within the terms of 


an ordinary insurance policy. The following language of the Supreme Court in 
that case is helpful in suggesting illustrations of friendly fires not insured against, 
viz.: “If the fire in the furnace was such a fire as the company insured against, 


then it would be liable for any direct loss or damage therefrom, and it would fol- 
low the insured could recover his damage for loss occasioned by the cracking of the 


plaster in the furnace basement from the heat of the furnace, for the cracking of 
the paper on the walls from the heat of the grate, and for damage to the decora- 
tion and draperies through smoke and soot from the furnace or chimney place, and 
even for the replacement of furnace, grate, and range oven when burned out, for 
those clearly would be losses directly due to the respective fires. Those are not 


extreme illustrations, but liability in each instance would follow if the fire in this 


case be held to be within the policy.” 
In American Towing Co. v. German Fire Ins. Co., 74 Md. 25, 21 A. 553, plaintiff 


sued for damages to a boiler. The boiler was damaged due to the absence of 
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water. It was there determined that the plaintiff could not recover because the 
damages resulted from a friendly fire. So, also, is the case of McGraw v. Home 
Ins. Co. of New York, 93 Kan, 482, 144 P. 821, Ann.Cas.1916D, 227; there, the 
plaintiff sought judgment upon a fire insurance policy on account of injury done to 
a steam boiler by fire when the boiler was supplied with an insufficient amount of 
water. The court held that no liability attached to the insurance company because 
of the intended application of the fire to the boiler, and that the loss or damage was 
occasioned not by a hostile element (the fire), but was due to negligence of the 
boiler operator in allowing the water to become exhausted. In that case, the fire 
was a friendly agency, intentionally applied and confined in the usual and cus- 
tomary place, within the contemplation of the policy of insurance. There the dam- 
age to the boiler was the direct result of negligence of the operator of the boiler, 
and in no sense attributable to an uncontrollable or hostile agency. To the 
same effect is the holding of the Waco Court of Civil Appeals in the case of 
City of New York Ins. Co. v. Gugenheim, 7 S.W.(2d) 588. In that case, the damage 
to the insured property was caused by fire entering and burning in a furnace 
compartment intended for air only. The fire was regarded as friendly so long as 
it was confined and remained in the fire compartment of-the furnace, and until it 
broke out in the compartment intended for air, then, the court held, that such 
fire hecame hostile, one which became uncontrollable, broke out from where it was 
intended to be, and became a hostile element in a place where it was not intended, 
thus causing damage to property covered by the policy of insurance. 

The facts in the instant case show that the boiler in question was incased with 
brick, the bottom one-third was directly exposed to the flame of two gas burners, 
located in the front and under the shell or belly of the boiler. The inside of the 
boiler contained 86 tubes, which ran the full length of the boiler and at each end 


they were attached to the boiler shell, and at the front end a stack or chimney was 
connected. The heat was generated by ignition of gas. In the normal operation 
of the boiler, approximately 2,000 gallons of water were placed inside the boiler 
shell, completely submerging the 86 tubes; the gas ignited at the front end, the draft 
or suction.of the stack or chimney pulled the heat and flames along and underneath 
the boiler shell, back through the tubes, and then out the stack or chimney. By 
the presence of water inside the shell and around the tubes, the heat from the 
shell and tubes convert the waterseinto steam for use in the laundry plant, and 
prevent the burning of the boiler shell and the tubes within the boiler. The boiler 
and tubes were not designed to withstand the enormous heat intended to be 
generated by the gas burners, without a sufficient amount of water to incase the 
tubes, and, of course, fire was not intended to be applied beneath the boiler without 
sufficient water being therein. 

[3] On the occasion in question, the gas burners under the boiler ignited, the 
fire burned where it was intended to burn—underneath the boiler—and the heat and 
flames took the usual and customary course, along the belly of the boiler, back 
through the tubes, and out the stack or chimney. It is undisputed that, unintention- 
ally, there was either no water put into the boiler before the gas ignited, or that the 
water escaped from the boiler by some unknown means, after the gas ignited. In 
either event, manifestly, by the absence of water in the boiler, the fire caused the 
lower 20 tubes to melt in two and the fire to break out from the tubes and burn 


within the shell where water was intended to be. So long as the flames of the fire 
remained in the tubes, where it was intended to burn and ought to be, under the 
authorities cited, it must be regarded as being a friendly fire; but, when the fire 
broke through the tubes, entered and burned in the compartment, or shell, which 
water only was intended for, it became a hostile element, and all damages to the 


hoiler and its component parts thereafter occasioned by the fire were such as coming 
under the coverage of the policy. 


[4] It is uncontroverted that the boiler and its component parts were damaged 
on the occasion in question, and, we think, the only question here to be considered 
is: Is there any substantial evidence in the record showing that the boiler and its 
parts were damaged after the 20 tubes melted in two, allowing the heat and 
flames to enter and burn in the shell, where it was not intended to enter and 


burn; and, if so, the amount of such damages? If the damages to the boiler and 
parts were occasioned both by fire, which escaped from the melted tubes,'and by 


fire confined to the spaces where it ordinarily was supposed to be, it was incumbent 
upon the plaintiff to prove the extent and amount of such damages occasioned solely 
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by the insurable cause. In other words, when damage to property is occasioned 
by two separate causes, one covered by a policy of insurance and the other not 
covered by such policy, the proof must show the amount of recoverable damage 
arising solely from the cause covered by the policy insured against. Obviously, 
in the case at bar, such proof must rest almost entirely on circumstantial evidence 
and on competent expert testimony, basing a conclusion on postautopsy of the 
object of insurance. ~ 

[5] The trial of this cause having resulted in an instructed verdict, it must be 
conceded that, if appellant was entitled to a jury finding upon the facts raised in 
pleadings and evidence, the action of the trial court, in so instructing the jury and 
in rendering judgment, was improper. In determining the issue, we must consider 
only the evidence favorable to appellant’s contention, discarding all evidence to the 
contrary. If the evidence tends to show that any damage to the boiler in question, 
or its component parts, was due solely to the fire after it broke out from where it 
was confined and entered and burned in the compartment where water only was 
intended, and the amount of such damage, the court erred in instructing the verdict 
and in rendering judgment in favgr of appellees. 

Appellant’s testimony shows that either no water was put in the boiler or that 
the water escaped, and, because of the lack of water or insufficient amount of water, 
the insured property was damaged by the fire; 20 tubes in the boiler were 
demolished, melted in two, and the remaining 66 tubes were bent, caused to sag 
downward, thus pulling the end of the shell, to which the tubes were attached, 
inward; the upper two-thirds of the seams around the boiler were uncaulked and 
the rivets loosened, and the bricks around the middle seam and on both ends of 
the boiler were buckled. After the 20 tubes had melted, the heat and flames broke 
through, entered and burned directly in the shell of the boiler. The testimony 
further shows that all of the 86 tubes had to be replaced, the shell of the boiler 
riveted and caulked, and the brick removed and replaced, at a reasonable cost of 
$1,716.25. The damages were itemized and the testimony established their reason- 
ableness. 


Mr. B. P. Pratt, a witness for appellant, testified that, after the fire, he 
inspected the interior of the boiler, saw the effect of the fire on the tubes, shell, and 
brick furnace. The lower tubes had burned in two, the upper tubes bent and sagged 
downward, the shell of the boiler had becomé¢ unriveted and uncaulked, and the 
brick furnace demolished; and, after qualifying as an expert witness, further 
testified that, when the 20 tubes near the bottom of the boiler were burned in two, 
while the fire was still on, the result was that the fire escaped inside the boiler 
shell through the broken, burned-out ends of the tubes, causing the fire then to heat 
the shell to the extent that it loosened all the rivets and seams and bent the 
remaining tubes: that, in his opinion, the cause of all the damage to the tubes, 
other than the 20 which were burned in two, was the result of the fire which got 
into the shell. A Mr. L. F. Shaver. another witness for appellant, in response 
to questions, testified, in effect, that he also inspected the boiler after the fire. 
depicted its condition in much the same wav as the above testimonv of Mr. Pratt. 
and the reasonable cost for the repairs of such damages, and further testified, 
after qualifying as an expert witness, that the condition of the boiler as he detailed 
it was due to the heat and flame of fire breaking out from the 20 tubes entering 
and burning inside of the boiler shell; that damages to the boiler would not have 
occurred at all if the fire had been restrained or confined in the tubes; that the 
tubes would not have dropped down if it had not been for the fire inside the boiler: 
that the fire in the water comnartment of the boiler caused the boiler and tubes to get 
“red-hot”; and that, if the fire had stayed in the tubes, none of them would have 
sagged and the damage to the boiler and parts would not have occurred. A Mr. 
D. P. Wallace. another witness for appellant. in response to questions, testified 
to the same effect as the above witnesses, and further, after qualifying as an expert 
witness, said that in his opinion the top 66 tubes would not have become distorted 
or sagged down and pulled in the ends of the boiler, if the fire had not broken 
loose inside the boiler; that the seams around the boiler shell would not have 
become uncaulked if the fire had not been inside the boiler; that the brick, mortar, 
and fire clay piled down under the boiler, in the firebox, was caused by the fire 
on the inside of the boiler shell; and that 90 per cent. of the total damages to the 
boiler was occasioned by the fire after it got inside the boiler. 

We think the testimony raised the issue that some of the damages which 


Fire] Camden Fire Ins. Ass’n v. Brown 339 


appellant sustained were due to a hostile fire, the extent and the amount thereof 
to be determined by the jury. The constant direct application of the flames on the 
outside and on the inside of the boiler would be calculated, as shown by the 
evidence, to cause some deterioration. It is undoubtedly true that it was contem- 
plated by the contracting parties to the insurance that deterioration or damage 
naturally resulting to the boiler by fire and elements would not be insured against; 
but, at the same time, we think, it is equally true that the parties must have 
intended that direct loss or damage to the boiler and tubes, caused by fire directly 
applied to a place where it was not intended and ought not to be, would not be the 
result of normal use of the equipment, but would be a catastrophe against which 
the insurance was intended to protect. Therefore, we are of the opinion that there 
was sufficient evidence for determination of whether any portion of appellant’s 
insured property was damaged by the fire after it escaped from the place where 
it was intended to be, and the extent of such damage; and that it was reversible 
error for the court to instruct the jury to return a verdict for the appellees. 

Our conclusion upon the question discussed renders it unnecessary to mention 
other assignments; however, they have been carefully considered; finding no error, 
they are overruled. The judgment of the lower court is reversed and the cause 
remanded. 


CAMDEN FIRE INS. ASS'N v. BROWN. No. 13558. 
Court of Civil Appeals of Texas. Forth Worth. June 11, 1937. 
Rehearing Denied Oct. 1, 1937. 

109 Southwestern Reporter (2d) 280. 


2. NOTICE OF LIEN. 

Mechanic’s lien cliamant’s filing of affidavit with county clerk constituted 
substantial compliance with statute sufficient to give subsequent purchasers notice 
of claimant’s lien, so as to preclude insurer issuing fire policy to claimant from 
defeating liability on ground that claimant had no insurable interest in property 
because it had been sold to innocent purchaser (Vernon’s Ann.Civ.St. art. 5452 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

3. INSURABLE INTEREST. 


Contractor, who had furnished materials and labor and installed electric wiring, 
fixtures, and appliances in building, and had perfected statutory lien, had an insur- 
able interest (Vernon’s Ann.Civ.St. art. 5452 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

4. COVERAGE. 


Where fire policy procured by contractor covered all electrical wiring, fans, 
and fixtures, insurer could not escape liability, where jury found that balance owing 
contractor was a few dollars more than the face amount of the $1,100 policy and 
o~ the wiring, fans, and fixtures were worth $2,100 and were “destroyed” by 

re, 

“Destroyed” by fire does not mean injured or damaged. 

(For other cases, see Insurance, Dec. Dig. § 503.) 

5. MATERIALITY. 

Where fire policy issued to contractor was not worded so that it was susceptible 
to any construction other than that it insured all wiring, fans, and fixtures in 
building, fact that jury found that it was mutual understanding between insured 
and insurer’s agent that building was to be insured, that agreement was to insure 
only such portion of wiring, fans, and fixtures as were installed by contractor for 
which he had not been paid, and that agreement was to insure only such portions 
of wiring, fans, and fixtures as were installed by contractor and which could not 
be removed, did not preclude recovery on policy, since findings were immaterial. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

6. VALUE. 

_ Where, in action on fire policy covering wiring, fans, and fixtures in build- 
ing, jury found that such articles within building were worth $2,100, and that unpaid 
debt of contractor to whom policy was issued was more than $1,100, judgment 
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for face amount of $1,100 policy was not excessive, notwithstanding provision lim- 
iting liability to three-fourths of cash value of property insured. 

(For other cases, see Insurance, Dec. Dig. § 503.) 
7. SUBROGATION. ane 

In action on fire policy issued to contractor, trial court did not err in not 
subrogating insurer to contractor’s rights against parties who owed contractor for 
labor and materials furnished, where insurer did not make such persons parties 
to the suit and they were not before the court. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
12. WAIVER. 

_ Where fire occurred more than 90 days before date on which interest was 
adjudged to run, judgment was not objectionable because policy gave insurer 60 
days after proof of loss within which to pay claim, where insurer denied all 
liability and waived furnishing of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Herman W. Brown against the Camden Fire Insurance Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
appellant. 

Marvin B. Simpson and Harris Brewster, both of Ft. Worth, for appellee. 

Brown, Justice. 

Appellee alleged that he furnished the materials and labor and installed the 
electrical wiring, fixtures, and appliances for what was known as the Sylvan Night 
Club, situated on the Dallas pike near the city of Arlington; that he was not paid 
the full price for same by the owners, Cecil Lively, E. L. Thomas, and Albert 
Davis; same being $3,220.97, but that a balance was due him in the sum of 
$1,145.97; that he had an equitable and constitutional lien by reason of being an 
original contractor and materialman, and that he fixed a statutory lien by filing 
same in the manner prescribed by law, in the office of the county clerk of 
Tarrant county, on September 28, 1934 (his oral contract having been made with 
the owners on or about June 1, 1934); that he applied to appellant’s agent for an 
insurance policy to protect him against loss by fire, on or about June 1, 1935, and 
such policy was issued in the sum of $1,100. The policy shows a coverage of 
“$1100.00 on electric fans, electric wiring and electric fixtures,” and none on the 
building. He alleged that he advised appellant’s agent of the facts concerning 
his debt, claim, and lien and that the agent issued the policy with full knowledge 
of the facts; that he relied upon the statements of such agent that the policy as 
written and delivered would protect him against loss by fire. He alleged that the 
agent was guilty of fraud in writing the policy as same was written. He prayed 
for a reformation of the policy so as to make same speak the true contract as 
made by the parties and alleged the preparation of same through mutual mistake. 
The contract says nothing of any debt, or lien, but simply runs to appellee just 
as if he were the owner of the property insured. He alleged that the Sylvan 
Night Club was destroyed by fire on or about June 26, 1935; that he gave notice, 
proof of loss, etc., to appellant, demanded payment, and that liability was disclaimed. 


Appellant answered by general denial; that, under the policy, the interest of 
the insured (which was not unconditional and sole) was not such that appellee 
could recover; that the policy had been canceled prior to the fire; that the insured’s 
policy only covers the amount of $1,100, and contains provisions limiting the liability 
to three-fourths of the cash value of each item insured; that other policies of 
insurance were issued and outstanding against the same property; that appellant 
has denied liability, and that no premium was paid by appellee, and prayed for judg- 
ment for such premium, in the event judgment was rendered against it. It also 
pleaded : “That if defendant should be held liable herein, it says that it is entitled to 
succeed to all of plaintiff’s rights against those persons liable for plaintiff’s debt, 
and it asks in that contingency to be subrogated to all of plaintiff’s rights to 
the extent of any liability found against it, and prays for general relief.” 

Appropriate allegations were made by appellee in answer to this pleading. 

The case was tried to a jury, and, on the issues submitted and the answers 
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returned, the trial court rendered judgment for appellee against appellant in the 
sum of $1,100 with 6 per cent. interest from October, 1 1938, 

Defendant below, and appellant here, brings the cause before us on a proper 
appeal. There are 57 assignments of error followed by 24 propositions. 

To copy each assignment of error and proposition would unduly prolong an 
opinion that will of necessity be quite lengthy and we will endeavor to give appel- 
lant’s contentions as tersely as possible. 

{1, 2] (1) That appellee had no insurable interest in the property because it 
had been sold to innocent purchasers. 

We find no such plea interposed by appellant or by any other party, but do find 
a written release and disclaimer executed by D. L. Thompson, the person to whom 
the last deed was executed. Appellant introduced in evidence a deed from J. T. 
Brantley to Loy Thomas, dated May 15, 1934; a deed from E. L. Thomas and 
Loy Thomas to A. G. Watson, acknowledged November 27, 1934; and a deed from 
Watson and wife to D. L. Thompson, acknowledged February 8, 1935. 

In the first place, we do not believe that the issue of innocent purchaser was 
ever properly presented to the trial court, or is now properly presented to us. 
But so far as the record shows the purchasers all knew and recognized appellee’s 
rights and, as shown, the last record owner, who held title at the time of the 
destruction of the property, expressly recognized appellee’s rights and disclaimed 
all interest in the policy of insurance. That appellee had a constitutional lien on 
the premises we have no doubt, and we believe that the filing of his affidavit with 
the county clerk on September 24, 1934, was such a substantial compliance with 
the statutes (Vernon’s Ann.Civ.St. art. 5452 et seq.) that it was altogether sufficient 
to put all subsequent purchasers on notice of appellee’s lien, and that the question 
of innocent purchaser, even if properly raised, would be no bar to appellee’s right 
to recover, under the facts in this case. 

[3] (2) That appellee, having no insurable interest, cannot recover. 

The jury found that appellee had an interest and that he disclosed the full 
facts to appellant’s agent when the policy of insurance was applied for and written, 
and that such agent told appellee that the contract would be written to cover loss 
by fire of appellee’s interest, and further found that appellee informed appellant’s 
said agent that a number of other creditors were taking out individual policies of 
insurance to cover their debts and liens. 

Such a lien as appellee had is insurable. Sun Mutual Ins. Co. v. Tufts, 20 
— 147, 50 S.W. 180: Canfield v. Newman (Tex.Civ.App.) 265 S.W. 
1052. 

(3) That appellee had no insurable interest because he did not fix his lien 
prior to sale to innocent purchasers. 

(4) That he had no insurable interest because he did not fix his statutory 
lien before a sale to innocent purchasers. 

We believe we have answered these contentions supra. 

[4] (5) The jury having found that the insurance was to apply only to the 
wiring, fans, and fixtures installed by appellee, for which he had not been paid, 
and there being no evidence establishing the facts necessary for a recovery, the 
judgment is erroneous. 

Appellant did not seek to reform the contract of insurance and raised no such 
issue as that here presented. 

_ _ The policy covers all of the electrical wiring, fans, and ‘fixtures and in no wise 
is limited to those not paid for. 

On the evidence introduced the jury found the total amount of appellee’s 
debt, the total sum paid him, and the balance owing, which was a few dollars more 
than the face of the. policy, and found that such appliances, fans, wiring, and 
fixtures were worth $2,100 at the time of the fire in which they were destroyed. 
The testimony is that the night club was destroyed by fire. 

We believe the contention is not well taken. 


@ That appellee did not show the amount of loss by fire to the property 
insured. 


We have disposed of this contention by what was said in reference to appel- 
lant’s fifth contention. Destroyed does not mean injured or damaged. 
(7) That there being no finding by the jury as to the amount of loss by fire 
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to the property for which appellee had not be paid, there is no basis for the 
judgment. 

(8) Appellee has abandoned the right to recover because there is no jury 
finding on the amount of loss to the property insured. 

(9) There is no evidence to establish the amount of the unpaid debt on the 
property destroyed by fire. 

What we have said in connection with the fifth contention applies here. 

(10) There is no evidence to show the extent of the loss to the property 
installed in the building by appellee. 

The evidence discloses that the entire contract was for more than $3,200 and 
that only a small and insignificant portion of same was not placed in the club build- 
ing and that the building was destroyed by fire, and that the value of the property 
installed by appellee in the building was $2,100 at the time of the fire. The policy 
by its terms covers the property in the building. 

{5] (11) That since the jury found that the insurance was to cover the entire 
building and further found that it was to cover that portion of the wiring, fans, 
and fixtures that appellee installed and for which he had not been paid, there is 
no basis in the verdict for the judgment. : 

As we said supra, appellant did not seek by its pleading to reform the contract, 
and it is not worded so that it is susceptible to any construction other than that 
appellant insured all of the wiring, fans, and fixtures in the building. 

The jury in answering issue No. 19 found that it was the mutual understanding 
between appellee and appellant’s agent that the property to be insured under the 
policy in question was the building known as the Sylvan Night Club, on which 
appellee claimed an indebtedness secured by a lien. And found in answer to issue 
No. 22 that the agreement was to insure only such portion of the wiring, fans, 
and fixtures as were installed by appellee, for which he had not been paid. And 
found in answer to issue No. 24 that the agreement was to insure only such 
portion of the wiring, fans, and fixtures as were installed by appellee and which 
could be removed. 

Appellant leveled several objections at issue No. 19, among such being the fact 
that it is without evidence to support it. We think such objection was well taken. 
The contract of insurance specifically excludes the building and specifically names 
the articles to be insured. 

There was no pleading to support either issue No. 22, or issue No. 24. The 
contract of insurance contains no such limitations, and appellant raised no such 
limitations in its pleading, and did not seek a reformation of the contract to make 
same show any such agreement. 

Under such circumstances, we find no conflict in any material finding on the 
part of the jury, and the findings complained of are wholly immaterial. 

(12) What we have just said disposes of the twelfth contention, which urges 
that the three findings just mentioned show a conflict. 

[6] (13) There being no evidence covering the amount of wiring, fans, and 
fixtures installed in the building by appellee and burned, the judgment is excessive. 

The evidence established the total value of such articles and the labor done 
in their installation, and the fact that only an insignificant portion were not placed 
in the building; and on sufficient evidence the jury found that the articles within 
the building weré worth $2,100; that appellee’s unpaid debt was more than $1,100: 
and, the policy being for $1,100, the judgment is not excessive. 

We believe that the contract of insurance covers all of such wiring, fans, 
and fixtures and that it is not susceptible of any other construction. 

(14) That the jury having found that the insurance was to apply only to the 
articles installed in the building for which plaintiff had not been paid, and there 
heing no evidence of the unpaid debt and loss by fire to such property, appellant 
should have been given judgment. 

We believe we have disposed of this contention heretofore. 

(15) That a mistrial should have been granted because of a conflict in the jury 
findings. 

This we have disposed of supra. 


(16) The judgment is excessive because of the three-fourths value clause. 
_ We have disposed of this contention by showing that the contract covered the 
articles installed by appellee, and that the jury found such worth $2,100; and the 
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balance owing appellee of more than $1,100; and the policy is for $1,100. If the 
three-fourths clause governs, the jury has found that the property insured was 
worth $2,100, and three-fourths of that is considerably more than $1,100. 

[7] (17) That the trial court erred in not subrogating appellant to appellee’s 
rights against Lively, Thomas, and Davis, who owed appellee for the labor and 
materials furnished. 

Appellant did not make these persons parties to the suit. They were not 
before the court. If appellant has any such right of subrogation, that right still 
exists. 

[8] (18) The testimony of the witness Prince on the question of whether or 
not the building was fireproof, or semi-fireproof, was a mixed question of law 
and fact and should have been excluded. 

This testimony could only go to the issue of whether or not the three-fourths 
clause is controlling, and, the issue being wholly immaterial, under the established 
facts no error is shown. 

(19) The contention that such evidence invaded the province of the. jury is 
likewise not well taken. 

[9] (20) The witness Prince having been permitted to testify that his insurance 
on the property had been paid, the trial court should have declared a mistrial. 

The record discloses that the trial court immediately instructed the jury not 
to consider such testimony for any purpose. We do not believe that, under the 
facts in this case, such testimony was so prejudical, or inflammatory, as that the 
action of the court did not purge the record of the error. 

We do not see how this evidence had, or could have had any material effect, 
or bearing, on the issues established by the jury by and through which appellee’s 
right of recovery was awarded under a written contract. 

(21) Because special issue No. 26 was a question of mixed law and fact, and 
on the weight of the evidence. 

(22) And such issue is duplicitous. 

[10] In the first place we do not find in the record where appellant excepted 
to the ruling of the trial court on the overruling of its objections to the court’s 
charge. The record discloses that the objections were made and presented and 
overruled, but no exception to such action is shown. 

We do not believe that the assignment of error was preserved by appellant. 

[11] But if, under the new rules and the very broad way that our Supreme 
Court has mapped out, in recent decisions, for our guidance in the consideration of 
assignments of error, we are called upon to consider this assignment of error, 
we still do not see any reversible error here. 

The issue complained of is: “Number 26. Do you find from a preponderance 
of the evidence that Coffman’s failure to write the policy to cover plaintiff's 
indebtedness and lien, if any, on the building known as the Sylvan Night Club 
Building was the result of a mutual mistake on the part of plaintiff Brown and 
said Coffman, as defendant’s agent?” 

The record evidence discloses that every issue embodied in this charge is 
without dispute except the issue of mutual mistake. The issue is not subject to the 
objections made. 

[12] (23) The court erred in rendering judgment for interest from October 
1, 1935, because the policy gave the insurance company 60 days after proof of 
loss was filed within which to pay same. 

Appellant in its answer admitted that it had denied all liability. It has waived 
the furnishing of proof of loss. The fire occurred about June 27, 1935, more than 
90 days before the date on which the interest is adjudged to run. 

[13] (24) The judgment is excessive because the defendant should have been 
allowed an offset for the unpaid premium. 


Appellant so pleaded and the proof is without dispute that the premium of 
$35.64 has not been paid. 


The matter was not in dispute and there was no occasion to submit the issue 
to the jury. 


But appellant made no such contention in its motion for a new trial. Had it 
done so, the trial court could have, and in all probability would have, corrected 
the error by giving appellant credit for such item. Had the trial court refused 
to do so, under such a record, we would have allowed the credit here. But we 
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believe we are without authority to do so in the absence of an assignment of error, 
raised in the motion for a new trial. This is a type of error that, in our opinion, 
should be raised in the motion for a new trial to be available on appeal. 

All assignments of error are overruled, and the judgment is affirmed. 


CAROLINA INS. CO. v. CHRISTOPHER. Motion No. 13116; No. 2093—6922. 
Commission of Appeals of Texas, Section A. Oct. 20, 1937. 
109 Southwestern Reporter (2d) 467. 
1. IRON SAFE CLAUSE. 

Under warranty clause in fire policy requiring insured to keep his books and 
inventories in a fireproof safe at night, insured was not required to keep his books 
in a safe from sunset to sunrise, but clause was complied with if the books were 
kept in a safe from the time the business day ended and the store closed for the 
night, since the term “night” as used in the policy denoted the period between the 
close of one business day and the opening of another. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

2. WAIVER. 

Where insured informed insurer's agent a few hours after fire and before agent 
accepted and cashed check for premium that the insured’s station had burned the 
night before, and that his books had been destroyed by the fire, insurer had knowl- 
edge of a violation of the iron safe clause of the policy and waived insured’s non- 
compliance therewith. 

(For other cases, see Insurance, Dec. Dig. § 392]6].) 

On motion for rehearing. 

Motion overruled. 

For former opinion, see 106 S.W.(2d) 138. 

Thompson, Knight, Baker & Harris and Will C. Thompson, all of Dallas, for 
plaintiff in error. 

Nelson & Smith, of Tahoka, for defendant in error. 

HicKMAN, Commissioner. 


{1, 2] By the authorities cited and the argument made in the able motion of 
the insurance company for rehearing, we are convinced that our original opinion 
should be modified in one particular. The controlling question presented was 
whether or not the insurance company waived the record warranty clause contained 
in the policy. It contended that the evidence failed to establish that its agent 
knew that clause had been breached when he accepted the premium payment. We 
poet out that the insured informed the agent a few hours after the fire, and 

fore the latter accepted and cashed the check for the premium, that the station 
had been burned “the night before,” and that his books and inventories had been 
destroyed by the fire. The contention was that knowledge that the station burned 
at night was not knowledge that it burned at a time when the record warranty 
clause required the insured to keep his books and inventories in a fireproof safe or 
some other secure place. In disposing of that contention, we wrote: “As we under- 
stand the record warranty clause above quoted, the insured was required to keep 
his books and inventories securely locked in a fireproof safe, or in some secure 
place not exposed to a fire which would destroy the building, at night regardless of 
whether his store was open for business.” 


We are now convinced that we fell into error in our construction of the record 
warranty clause. The object of the clause is to provide against the destruction of 
the books and inventories by fire.. The assured was required to keep a set of books, 
and that requirement could be met only by having his books available at all times 
when his store was open and his business being transacted. The case of Jones v. 
Southern Insurance Co. (C.C.) 38 F. 19, 22, correctly construes the record warranty 
clause as follows: “The proper construction of the policy is not that the books 
shall be kept in the safe from sunset to sunrise, but that they shall be so kept from 
the time the business of the day is ended, and the store closed for the night. It 
is part of the business day, and not ‘night,’ within the meaning of the policy, so long 
as the store is kept open and business transacted, though it be 8, 9, or 10 o’clock 
at night; in other words, within the meaning of the policy, night begins when the 
business for the day ends.” 

This modification of our opinion does not result in a modification of our judg- 
ment. By giving to the word “night,” as used in the policy, the meaning that it 
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denotes that period between the close of one business day and the opening of 
another, it must still be held that the insurer had knowledge of a violation of the 
record warranty clause at the time when it, through its agent, accepted and cashed 
the check. Knowledge that the books and inventories were not kept in an iron 
safe or other secure place at night is knowledge that they were not so kept between 
the close of one business day and the opening of another. The word “night,” as 
used in the conversation between the insured and the agent of the insurer, should 
be given the same meaning as when used in the policy. The insurance company 
cannot be heard to say that it means one period of time in construing the policy and 
a different period in construing the conversation. 

The motion for rehearing is overruled. 

Opinion adopted by the Supreme Court. 





346 The Insurance Law Journal, Vol. 90 [Feb., 1938 


INLAND MARINE 


GOODYEAR TIRE & RUBBER CO. v. NORTHERN ASSUR. CO., LIMITED. 
No. 467. 
Circuit Court of Appeals, Second Circuit. Aug. 2, 1937. 
92 Federal Reporter (2d) 70. 
3. DELIVERY. 


Under contract for sale of rubber specifying New York City as place of 
delivery and the terms as net cash, 30 days from date of delivery at New York 
City, “F. O. B. Cars New York City,” and under conduct of parties over a long 
period of time with respect to similar transactions, title passed when buyer 
examined and approved the goods as to quality and hence when rubber was 
destroyed by fire after examination and approval, buyer could recover, on 
“inland transit floater policy” covering merchandise in which the buyer had an 
interest (Personal Property Law N.Y. § 100). 

(For other cases, see Insurance, Dec. Dig. § 166.) 

4. DELIVERY. 

Where rubber was unloaded on docks by seller, “delivery order” given to 
buyer who inspected and approved it and rubber was then: destroyed before it 
could be shipped to buyer, rubber was “awaiting shipment” within “inland 
transit floater policy” covering rubber in which buyer was interested while 
“awaiting shipment” and was not “in storage” within coverage of import policies 
covering “in storage.” 

(For other cases, see Insurance, Dec. Dig. § 166.) 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of New York. 

Suit by the Goodyear Tire & Rubber Company against the Northern Assur- 
ance Company, Limited, on an insurance policy. From judgment for the plaintiff 
entered on a directed verdict, the defendant appeals. 

Affirmed. 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck, Orrin 
G. Judd, and Herbert A. Heerwagen, all of New York City, of counsel), for 
appellant. 

Bigham, Englar, Jones & Houston, of New York City (D. Roger Englar, 
George S. Brengle, and James N. Senecal, all of New York City, of counsel), for 
appellee. 

a Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Swan, Circuit Judge. 

This is an appeal by the defendant insurance company from a judgment 
against it in an action upon its “inland transit floater policy” issued to the plain- 
tiff, covering losses on merchandise “shipped by or to the assured * * * or in 
which they may have an interest.” The claimed loss relates to several hundred 
tons of crude rubber in bales destroyed or damaged by fire on May 3, 1934, 
while the rubber was on Pier 38, Brooklyn, N. Y. With respect to crude rubber 
the policy contained a specific provision, reading as follows: “It being specially 
understood with respect to shipments of crude rubber and similar goods not 
covered under assured’s import policy, this policy is to attach from the moment 
these goods become at the assured’s risk within the geographical limits of the 
United States, * * * whether before or after issuance of bill of lading, and to 
cover continuously until reaching destination as provided, including risk on 
docks, quays, wharves, piers and/or bulkheads, loading sheds, depots, stations, 
platforms or elsewhere on shore awaiting shipment.” 

The main question in dispute is whether the rubber involved in this litigation 
had “become at the assured’s risk” at the time of the fire. It was purchased by 
the plaintiff under written contracts with H. A. Astlett & Co., Robert Badenhop 
Corporation, and Mitsui & Co., Limited, respectively, but the rubber purchased 
from Mitsui may be disregarded, as no recovery for loss with respect to it was 
included in the judgment appealed from. The contracts were in substantially 
the same form and contained the following provisions: 

“Place of Delivery: New York City 

“Terms: Net cash 30 days from date of delivery at New York City 

“F.O.B. Cars New York City 

“Inspection at New York City Final Weights at Akron, Ohio 
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Inland Mar.] Goodyear Tire & Rubber Co. v. Northern 347 
Assurance Co., Ltd. 


“Invoices in triplicate to be mailed to our New York office, 25 Beaver St.” 

On April 26, 1934, the steamship Raby Castle arrived at the port of New 
York, having on board'bales of crude rubber covered by bills of lading in favor 
of Astlett & Co. and Badenhop Corporation, who, prior to May 2d, surrendered 
their respective bills of lading and completed all formalities incident to entry 
of the merchandise. Upon arrival of the steamship, the rubber was discharged 
onto Pier 38 and it remained in the original piles as unloaded until the fire occurred 
on the afternoon of May 3d. After its discharge, the respective — sellers 
delivered to the plaintiff “delivery orders” directing the steamships delivery 
clerk on the pier to deliver to Goodyear certain bales of rubber specified by 
mark and number. On May 2d Goodyear’s agent inspected the rubber covered 
by the delivery orders, accepted it as to quality, and orally notified the sellers 
of his approval. Thereupon they mailed invoices to Goodyear’s New York office. 
and these were paid by Goodyear on pa lst with knowledge of the fire and 
resulting loss. The delivery orders had not been presentéd by Goodyear to the 
delivery clerk, nor handed to any carrier, prior to the fire. 

Over the defendant’s objection, evidence was introduced as to the practice 
of the parties in prior dealings under the same form of contract. The uniform 
practice was for Goodyear, after the rubber had been inspected and approved as 
to quality by its agent O’Brien, to turn the delivery orders over to its traffic 
department, which would make arrangements for shipment of the rubber to 
Akron and hand the delivery orders to the proper railroad. The sellers had 
nothing to do after O’Brien’s approval of the rubber except to send the invoices, 
and Goodyear’s practice was to pay them within 30 days without any inquiry as 
to whether the goods had been shipped by railroad to Akron. Rubber from Pier 
38 was never shipped out by rail; it was taken by lighter to Jersey City and there 
loaded on cars. 

[1-3] The defendant contends that under the terms of the contracts of pur- 
chase title was not to pass until delivery “F.O.B. Cars New York City,” and, 
since no delivery had been made to a carrier, the risk of loss by fire was still 
on the sellers and so was not within the coverage of Goodyear’s insurance 
policy. It is elementary that when title passes is a matter of intention between 
buyer and seller. The rule that under a contract calling for delivery f.o.b. a 
particular point title to the goods passes on delivery to a carrier at that point 
is merely one of presumption “unless a different intention appears.” New York 
Personal Property Law (Consol. Laws, c. 41), § 100; Standard Casing Co. v. 
California Casing Co., 233 N.Y. 413, 416, 419, 135 N.E. 834; Rosenberg Bros. & 
Co. v. Buffum Co., 234 N.Y. 338, 343, 137 N.E. 609; Berkshire Cotton Mfg. Co. 
v. Cohen, 236 N.Y. 364, 370, 140 N.E. 726; Williston, Sales (2d Ed.) § 280b. In 
the case at bar New York City was specified as the “Place of Delivery,” and the 
fo.b. provision was not put under that caption, where one would naturally 
expect to find it if it were intended to indicate the point at which delivery was 
to be complete. Instead, the f.o.b. provision was placed under the heading 
“Terms,” where it would seem to have relation to price and to indicate that the 
cost of loading on cars was to be borne by the seller but the loading was not to 
affect the time when the purchase price was to be paid, namely, “30 days from 
date of delivery at New York City.” See Pond Creek Mill & Elevator Co. v. 
Clark, 270 F. 482, 486 (C.C.A.7). Even if this meaning were otherwise doubtful, 
the conduct of the parties with respect to a long course of similar transactions 
would make it plain. When the rubber was discharged on the pier, delivery 
orders for identifiable lots were given to the buyer, who examined and approved 
the goods as conforming to the contracts, made arrangements for removal by 
lighter and shipment by rail in New Jersey, and paid the invoices within 30 days 
without reference to where the rubber was or whether it had been loaded on 
board cars. When the delivery order was handed to Goodyear, the merchandise 
was definitely appropriated to the contract and no further act with respect to 
the goods remained to be done by the seller; thereafter everything was to be 
done by the buyer. We think it clear that title was intended to pass at least 
as soon as Goodyear examined and approved the goods as to quality; hence they 
were at Goodyear’s risk when the fire occurred on May 3d. 

_[4| The defendant contends further that the rubber was excluded from the 
Plaintiff's inland transit policy because it was within the coverage of the plain- 
tiffs import policies. To come within their coverage it had to be “in storage” 








SAS The Insurance Law Journal, Vol. 90 [| Feb., 1938 


in and about New York Harbor. While laying on the pier awaiting shipment to 
Akron, it was not “in storage”; it was on a pier “awaiting shipment” and was 
within the express coverage of the policy sued on. 

Judgment affirmed. 


THALSHEIMER v. PACIFIC FIRE INS. CO et al. No. 16630. 
Court of Appeal of Louisiana. Orleans. Oct. 18, 1937. 


176 Southern Reporter 326. 
1, REFORMATION, 

Equity will reform an insurance policy which does not reflect the contract it 
purports to evidence, but the mistake must be mutual or because of fraud on one 
side and mistake on the other. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

-2. REFORMATION. 

A policy insuring against loss of personal effects and baggage during stipulated 
period would be reformed if insurer’s representative accepted order for protection 
which amount of premium stipulated in policy would purchase, and if such amount 
would purchase protection for greater period, but would not be reformed if insured 
purchased policy for such period without regard to what might be obtained for 
the same money. 

(For other cases, see Insurance, Dec. Dig. § 143[6].) 

3. REFORMATION. 

A policy insuring against loss of personal effects and baggage during stipulated 
period would not be reformed because insured might have obtained insurance for 
additional period for the same premium, unless the original agreement between 
insurer and insured covered the longer term. 

(For other cases, see Insurance, Dec. Dig. § 143[6].) 

Appeal from Civil District Court, Parish of Orleans, Division B; Nat W. 
Bond, Judge. 

Suit by Mrs. Maria T. Thalsheimer, wife of Achille Thalshiemer, against the 
Pacific Fire Insurance Company and others. From a judgment dismissing the suit, 
plaintiff appeals. 

Affirmed, 

Weiss & Weiss, of New Orleans, for appellant. 

Deutsch & Kerrigan & Burke, of New Orleans, for appellees. 

WESTERFIELD, Judge. 

This is a suit for the reformation of an insurance policy and for the recovery 
under the policy as reformed of the sum of $463.84. The petition in substance 
alleges that Mrs. Maria T, Thalsheimer, wife of Achille Thalsheimer, is the 
beneficiary named in a certain policy of insurance known as “worldwide floater 
policy” issued by the Pacific Fire Insurance Company through its local agents in 
the city of New Orleans and covering the personal effects and baggage of petitioner 
when on a journey against loss due to any cause up to the sum of $1,000; that 
the said policy was issued on July 5, 1934, for a period of five months, thus, by its 
terms, expiring December 5, 1934; that the loss, for which this suit is brought, 
occurred on December 7, 1934, or two days after the expiration date mentioned in 
the policy, when the personal baggage of petitioner was being transported in the 
harbor of Greytown, Nicaragua, in the customary. manner in a boat which, 
because of rough weather, was swamped and sunk with the result that her baggage 
was a total loss; that although the policy expired on the 5th day of December, 1934, 
the date should have been December 22, 1934, because the $20 premium paid by 
plaintiff called for and entitled her to a coverage for five months and seventeen 
days instead of five months as mentioned in the policy; and that the error in the 
policy with reference to the expiration date was not discovered by the insurance 
company, its agent, or by plaintiff until after the expiration of the policy and after 
the loss had occurred. 

The defendant answered admitting the issuance of the policy and the receipt of 
the premium and defended on the ground that no error had been made in the 
issuance of the policy which, at the time of the loss, had expired. 

There was judgment below in defendant’s favor dismissing plaintiff’s suit, and 
she has appealed. 

[1] It is well settled that equity will reform an insurance policy which does not 
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reflect the contract which it purports to evidence. Gaudet v. North River Insur- 
ance Company, 156 La. 719, 101 So. 118. The mistake must be mutual or because of 
fraud on the one side and mistake on the other. 6 Couch’s Cyclopedia of Insurance 
Law (1930 Ed.) § 1391, p. 4982. See, also, Brodie v. Atlas Assurance Company, 158 
La. 695, 698, 104 So. 620; Davega v. Crescent Mutual Insurance Company, 7 
La.Ann, 228; Lippincott v. Insurance Company, 3 La. 546, 23 Am.Dec. 467; Topps v. 
North British & Mercantile Insurance Company (La.App.) 148 So. 470; Continental 
Casualty Company vy. City of Ocala, 99 Fla. 851, 127 So. 894. 

|2] The law is well settled, the question presented is one of fact. If, as 
plaintiff contends, an order was given to and accepted by a representative of the 
defendant insurance company for $20 worth of protection and the defendant 
accepted the order and failed to give the amount of insurance which its agent had 
contracted to deliver, there undoubtedly has been a mutual mistake and the policy 
should be reformed so as to comport with the agreement between the parties. On 
the other hand, if, as defendant contends, plaintiff purchased a policy for a definite 
period without regard to what might be obtained for the same money, then there 
has heen no mistake and plaintiff got what she bought. We turn to the record in 
order to find the facts. 

It is admitted that the character of policy purchased by plaintiff requires the 
payment of an annual premium of $30; that regardless of the time for which the 
coverage is wanted it will not be issued for less than $20; that $20 figured on the 
“short rate” basis will buy five months and 17 days worth of insurance. It is 
explained that the “short rate” basis means that, if a policyholder after obtaining a 
policy for one year cancels it at any time before five months and seventeen days, 
$10 of the $30 annual premium would be returned to him and the policy continued 
in force for five months and seventeen days. 

H. A. Hammers, employed as an underwriter by Emery & Kaufman, Ltd., the 
local agent of the defendant insurance company, testified that policies are never 
issued in days but always for months, and that the only way a coverage of five 
months and seventeen days could be obtained was by the short rate table when 
the policy is canceled out after having been originally written for a year. He 
admitted, however, that if an insured demanded five months and seventeen days 
coverage that a policy for that term would probably have to be written and that he 
could see no objection to it, though he did not know of a case where a policy of 
that sort had been written. : z 

Mr. Harry S. Kaufman, vice president and general manager of Emery & Kauf- 
man, Ltd., confirmed Mr. Hammers in regard to the manner in which policies are 
issued and in his explanation of the short rate cancellation. 

Mrs. Thalsheimer was represented in the transaction bv her husband, who 
orened negotiations with a solicitor in the employ of Emery & Kaufman, Ltd., by the 
name of King. He stated that his wife was planning a trip to Nicaragua in July, 
1934, intending to be absent from New Orleans about three or four months; that 
he consulted with King about a policy which would protect her baggage while 
on her trip; that King told him that the annual premium would be $30, and he 
replied that his wife would not be gone a year and would probably be absent onlv a 
few months; that King informed him that $20 was the minimum price for which 
a policy for any period of time would be issued and that he asked for and King 
agreed to obtain for him a policy on this hasis covering whatever time $20 would 
pay for. 

King, on the other hand, denies the statement of Thalsheimer to the effect 
that he had bought $20 worth of coverage and declares that Thalsheimer told him 
that his wife would be absent three or four months and agreed to pay $20 for a 
worldwide floater policy covering her personal effects during that trip, and that he 
wrote an application for Thalsheimer for four months which was afterwards 
changed to five months by Mr. Hammers, defendent’s underwriter. Hammers 
confirms King and explains that he added the extra month because it cost 
Thalsheimer no more and if Mrs, Thalsheimer was late in returning from her trip 
her baggage would be protected during the period of delay. 

The loss which Mrs. Thalsheimer sustained did not occur on the trip which was 
in contemplation when the policy was written but afterwards during another trip 
which she started upon in October, from which she was returning, on December 
7th, when her baggage was lost in the manner we have described. 

[3, 4] There is no allegation or proof of fraud, so that the sole question is 
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whether there has been a mutual mistake. It is not denied that the additional 
seventeen days could have been procured by Mrs. Thalsheimer for the same premium 
by means of cancellation on the short rate basis, and it is practically admitted 
that insurance for that period could have been had for that money without resort- 
ing to the cancellation on the short rate basis if it had been demanded initially. 
But simply because Mrs. Thalsheimer might have obtained seventeen days addi- 
tional insurance for the same money is no reason why we should reform her con- 
tract of insurance so as to bring her loss within the coverage of the policy, unless 
her original agreement, which her husband made, with the defendant’s agent, 
can be said to have covered the longer term. Equity will reform a contract but 
will not make a new one. See 2 Cooley’s Briefs on Laws of Insurance, p. 1415. 

[5] We have reached the conclusion from the evidence that the plaintiff has 
failed to prove that a different agreement was made than that which is reflected by 
the policy. In the first place, an order for $20 worth of insurance is an unusual 
one. Most persons requiring coverage of one sort or another usually stipulate for a 
definite period. Mrs. Thalsheimer in July intended to and did make a trip of about 
three months duration, a fact which tends to corroborate the defendant’s witness 
King, with whom the original policy was negotiated. The fact that King made 
application on Thalsheimer’s behalf for a coverage of four months is also a cor- 
roborative circumstance. 

We are convinced that Thalsheimer ordered a policy covering his wife’s 
baggage during her July trip and that the October trip was not thought of at the 
time. The policy coverage, therefore, correctly reflected his agreemnt with defend- 
ant’s agent and contained no mutual mistake which would justify its reformation. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 
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AUTOMOBILE 


AMERICAN CASUALTY CO v. MARYLAND CASUALTY CO. No. 20062. 
District Court, E. D. Pennsylvania. Sept. 30, 1937. 


20 Federal Supplement 561. 
1. CONTRIBUTION. 


Where one of two insurers issuing liability policies on same motorcycle had 
been held liable under its policy for damages resulting from accident, such insurer, 
to recover against other insurer in action for contribution, was required to show 
that other insurer was liable at time of accident upon a policy which covered 
motorcycle involved in accident. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

2, CONTRIBUTION. 

Where insured sold motorcycle covered by two liability policies issued by dif- 
ferent companies and purchased another which was involved in accident, company 
which was held liable for damages resulting from accident was not entitled to 
contribution from other company in absence of any indorsement on either of policies 
transferring coverage to motorcycle involved in accident. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

3. WAIVER. 

Under liability policy providing that no agent could waive any of its provisions, 
statement of insurer’s adjuster that insurer did not intend to deny coverage, made 
to insured and representative of another company, would not create liability to 
contribute to such company where both insurers had issued liability policies on 
insured’s motorcycle which insured sold and where second company had been held 
liable for damages resulting from accident involving insured’s new motorcycle not 
described or referred to in either policy. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

4, ESTOPPEL. 

Where insured disposed of motorcycle covered by liability policies issued by 
two companies and procured new motorcycle which was not described nor referred 
to in either policy, a statement by adjuster of one insurer after accident involving 
new motorcycle to insured and representative of other insurer that his company 
would not deny coverage would not render it liable on ground of estoppel to 
contribute to other company which had paid for damage resulting from accident. 

(For other cases, see Insurance, Dec. Dig. § 604.) 

5. INDORSEMENT. 

Where insured sold motorcycle covered by liability policy and procured new 
motorcycle without having policy indorsed to cover it, that policy was renewed 
after procuring new motorcycle would not render insurer liable for damages result- 
ing from accident involving such motorcycle in absence of any notice to insurer 
of change. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. CONTRIBUTION. ; : . 

Where liability policies covering same motorcycle issued’ by two companies 
provided that if insured carried other insurance, he should not recover a larger 
Proportion of any claim than sum insured bore to whole amount of collectible 
concurrent insurance, each was liable for one-half of claim, and, where one 
voluntarily paid entire claim, it was not entitled to contribution from the other. 

(For other cases, see Insurance, Dec. Dig. § 604.) 


At Law. Action for contribution by the American Casualty Company against 
the Maryland Casualty Company, wherein defendant filed an affidavit of defense 
raising questions of law. 

Judgment for defendant. 

Frank P. Martin, of Pittsburgh, Pa., for plaintiff. 

Richard A. Smith, of Philadelphia, Pa., for defendant. 

Marts, District Judge. 

‘ This is an action for contribution. The statement of claim discloses these 
acts : 


On July 30, 1930, the plaintiff issued a policy of liability insurance to Claverie’s 
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Pharmacy (hereinafter called the assured), in Asheville, N. C., upon a Harley- 
Davidson motorcycle, model 29—J, serial No. 12666, to cover the legal responsibility 
of the assured for personal injuries and death to others as specified therein. On 
February 9, 1931, defendant likewise issued its policy to the same assured on the 
same motorcycle to cover the same legal responsibility for personal injuries and 
death. This policy was issued in renewal of a prior policy issued by the defendant 
on February 9, 1930, upon the same motorcycle. On September 5, 1930, the 
assured sold the motorcycle referred to and described in the policies mentioned 
and purchased in its place a Harley-Davidson motorcycle, model 29—JD, engine 
No. 13963, but failed to advise either of the casualty companies of the transaction, 
and at no time was either policy issued by the defendant transferred or indorsed 
to cover this newly purchased motorcycle. 

On May 23, 1931, while operating the newly purchased motorcycle, Julian 
Miller, an employee of the assured, struck and injured Rudolph Alonzo, who 
thereafter brought suit against the assured and Miller jointly for damages for the 
injuries so sustained. Prior to the bringing of the suit and within a day or two 
after the occurrence of the accident, the assured reported the same to both plaintiff 
and defendant, and the agents and representatives of each proceeded to make an 
investigation into the facts and circumstances and conferred.with each other. In 
the course of this investigation Gray L. Page, a representative and adjuster of 
the defendant, ascertained the discrepancy in the identity of the motorcycle involved 
in the accident with that named in the policies of insurance, and he informed 
representatives of the plaintiff and the assured that it was not the intention of 
the defendant to take advantage of said discrepancy nor to deny the coverage of 
defendant’s policy in connection with the accident. He took the position, however, 
that he did not consider that there was any legal responsibility on the part of the 
assured in the occurrence of said accident. 

Upon the institution of suit by Alonzo the assured referred the papers to 
the plaintiff, who employed counsel to defend the action, and upon the trial thereof 
a judgment of voluntary nonsuit was entered. Thereafter Alonzo brought another 
action which was also defended by counsel employed by the plaintiff. Upon the 
trial of the second action judgment was rendered against the assured and Miller 
in the sum of $5,000, which judgment upon appeal was affirmed. 

Thereafter plaintiff notified the assured that it disclaimed coverage for the 
reason that its policy did not cover the motorcycle involved in the accident. There- 
upon the assured brought suit against the present plaintiff, which suit was removed 
to the United States District Court for the Western District of North Carolina 
which entered judgment for the defendant. Upon appeal to the Circuit Court of 
Appeals for the Fourth Circuit that court reversed the judgment, and in obedience 
to its order judgment was entered by the District Court in favor of the assured and 
against the present plaintiff in the sum of $5,113.10 on May 14, 1935. Claverie 
v. American Casualty Co. of Reading, Pa. (C.C.A.) 76 F.(2d) 570. 

On November 1, 1935, the plaintiff paid the judgment so rendered with interest 
amounting in all to $5,841.66, together with $224 court costs. In addition the plain- 
tiff expended in counsel fees, in connection with the defense of the two actions 
brought by Alonzo against the insured and in the defense of the suit brought 
by the Assured upon the policy contract, the sum of $1,609.65, its total expenditure 
being $7,675.31. The present suit was brought to secure a contribution from the 
defendant of one-half of this amount. 


The defendant has filed an affidavit of defense raising the question of law 
whether the plaintiff has stated a cause of action. After full consideration we have 
reached the conclusion that this question must be decided in defendant’s favor for 
the reasons which we shall enumerate. 

[1, 2] Plaintiff, if it is to succeed in its claim for contribution, must show 
at the outset that the defendant was liable at the time of the accident to the 
assured upon a policy of liability insurance which covered the motorcycle involved 
in the accident. This primary obligation on its part has not been met. On the 
contrary, the statement clearly shows that defendant’s policy did not cover that 
motorcycle but rather a motorcycle which the assured had previously owned and 
which had been sold more than eight months prior to the accident. The defend- 
ant’s obligation was to indemnify against damages caused by the use of that partic- 
ular motorcycle. When the assured parted with that motorcycle, the defendant's 
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liability under the policy ceased. This is clearly ruled by the case of Root v. 
Lumber Mut. Casualty Insurance Co., 116 N.J.Law 124, at page 125, 182 A. 627, 
628, in which the New Jersey Court of Errors and Appeals, speaking through Mr. 
Justice Bodine, said: 

“The plaintiffs, having recovered a judgment, still unsatisfied, by reason of 
an automobile collision with one Stone, brought an action under the statute against 
the defendant insurance company. Stone had been insured in the defendant com- 
pany against loss while operating a ‘1929 model’ Nash sedan. At the time of the 
accident, he was driving a ‘1931 model’ having traded cars without attending to 
the transfer of insurance. It is conceded that the nonsuit was proper, unless the 
proofs established either a waiver or an estoppel. It is important to note that 
the company had no knowledge that the insured had exchanged cars until after 
the accident. 

“Tf a company insures against loss by fire occurring on Blackacre, it is obvious 
that it is under no obligation for a fire on Whiteacre simply because the owner 
of Blackacre, previous to the fire, exchanged that property for Whiteacre. The 
policy in suit indemnified the insured against liability imposed by law by reason 
of the use of a specified automobile, and no liability occurred from such use. The 
injury to the plaintiff occurred while Stone was driving an uninsured car. The 
indemnity is from damages caused by the use of specified property. Whatever 
the defendant company did or did not do with respect to the premiums on the pol- 
icy covering the car not involved in the accident is immaterial. The company 
never asserted that it did not insure the risk in the operation of the 1929 car, but 
it did assert, as it had a right to do, that it had never written a policy covering 
the use of the 1931 car. In fact, it was not requested to insure such risk until 
after the accident occurred.” 

[3, 4] It is equally clear that liability under the policy could not be transferred 
to cover the newly acquired motorcycle without the knowledge and consent of the 
defendant. Nor would the fact that an adjuster of the defendant stated to the 
plaintiff's representative and the assured that the defendant did not intend to deny 
coverage operate to create s*«) liability. The adjuster had no authority to bind 
the defendant by any such statement since the policy provided that “An agent has 
no authority to change this Policy, or to waive any of its provisions. * * * No 
change whatever in this Policy, and no waiver of its provisions, shall be valid unless 
an endorsement be added hereto, signed by either the President, a Vice-President, 
the Secretary or an Assistant Secretary of the Company, exnressing such change 
or waiver.” Nor could these representations form the basis for ‘liability by estop- 
pel. In this connection the following language of Mr. Justice Bodine in Root v. 
Lumber Mut. Casualty Insurance Co., supra, is peculiarly applicable (at page 125 
of 116 N.J.Law, 182 A. 627, 628): 

“The policy in suit specifically provides that no changes should be made therein, 
except by endorsement signed by the president or one of the vice presidents and 
by the secretary or assistant secretary. Mere statements by a so-called ‘resident 
representative in New Jersey,’ without proof of his authority, could not be the 
basis for an estoppel against the assertion of a defense predicated upon the clearly 
expressed terms of the instrument itself. Further, had it been legallv possible, in 
spite of the provision of the policy to vary the terms of the writing by parol, 
still there is nothing to indicate that the insured in any legal sense altered his 
position by reason of the assertion by the representative that the company would 
protect him. The loss had been incurred. He was promptly notified that the 
company disclaimed all liability, and he was afforded full opportunity to defend 
himself. The bare assertion by a representative whose authority was not shown 
that an insurance company would take care of an uninsured loss could not amount 
to a waiver of the fundamental requirement that the company’s policies be in 
writing duly signed, nor could the company thereby be estopped from asserting 
that its liability was fixed by the terms of its contracts and not by the vague 
assertions of a so-called resident representative.” 


[5] We do not consider the fact that the defendant's policy in suit was issued 
after the sale of motorcycle which it covered to be material. This policy was 
but a renewal of the prior policy issued when the motorcycle in question was owned 
by the assured, and in the absence of notice of the sale defendant was entitled 
to assume that the motorcycle insured remained in the assured’s possession. The 
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policy was issued by the defendant under a mistake of fact for which the respon- 
sibility rests with the assured and it was therefore void. This is not a case of 
a mere discrepancy in the machine numbers or description of the vehicle covered 
by the policy, nor is it a case where the identity of the vehicle so covered is 
disputed. Consequently St. Paul Mercury Indemnity Co. of St. Paul v. Long 
(C.C.A.) 85 F.(2d) 848, and the other cases cited by the plaintiff have no applica- 
tion. Here it clearly appears from the plaintiff's statement that the defendant’s 
policy definitely described a motorcycle which was not involved in the accident in 
question. 

Our conclusion on this question finds ample support in the opinion of the Cir- 
cuit Court of Appeals for the Fourth Circuit in Claverie v. American Casualty 
Co. of Reading, Pa., supra. That was the case in which that court held the plaintiff 
in the present case liable to indemnify the assured for the damages paid to Alonzo, 
the party injured in the accident. The court placed the plaintiff’s liability squarely 
upon the ground of estoppel, arising from the fact that it had indorsed its policy 
to cover the new motorcycle shortly after the accident and had defended the assured 
during the entire litigation brought by Alonzo, The court held that this conduct 
gave rise to an estoppel which precluded the insurer from making the defense 
upon which it might otherwise have relied. It is not contended, however, ‘that 
any of the defendant’s actions have estopped it from setting up the same defense. 
Consequently, the grounds upon which the plaintiff was held liable on its policy 
do not apply to the defendant. The Circuit Court of Appeals clearly indicated 
that the plaintiff would not have been liable had it not been for its conduct which 
gave rise to the estoppel. We therefore conclude that the plaintiff has failed to 
lay the necessary basis for its claim to contribution by the defendant. 

[6] But even if it should be held that the defendant was liable to the assured 
upon its policy it does not follow that the plaintiff would be entitled to contribution 
in this action. Each of the policies in question contained a “co-insurance” clause 
providing as follows: “If the named Assured carry any other insurance covering 
concurrently a claim covered by this Policy, he shall not recover from the Company 
a larger proportion of any such claim than the sum hereby insured bears to the 
whole amount of valid and collectible concurrent insurance.” Under this clause 
the obligations of the plaintiff and defendant upon their respective policies, if 
valid, were separate and independent. Each would be liable for one-half of any 
claim, and, if either should voluntarily pay more than its proportionate share, it 
would not be entitled to contribution from the other. Southern Surety Co. v. 
Commercial Casualty Ins. Co. (C.C.A.) 31 F.(2d) 817. As was said by Judge 
Thomson in the opinion of the District Court, affirmed per curiam in the case just 
cited [at page 819 of 31 F.(2d)]: 

“It is a fundamental principle that in order to create a right of contribution, 
the plaintiffs must have been legally liable to pay, and must have actually paid 
under compulsion and obligation, that for which both plaintiffs and defendant 
were equally liable. This does not sufficiently appear by the averments of the bill 
taken in connection with the three contracts, the interpretation as to the true mean- 
ing of which is a question of law for the court.” 

It follows that if, as the plaintiff contends, the defendant was liable upon 
its policy the plaintiff was only liable for one-half of the claim. Its failure to 
interpose the defense of coinsurance to the remaining half of the claim in the suit 
by the assured against it must either have been a voluntary act on its part or 
in effect an admission that the defendant was not liable on its policy, and that 
coinsurance, therefore, did not exist. In either case no right of contribution from 
the defendant could arise. 

The questions of law raised by the affidavit of defense are decided in favor 
of the defendant, and, since they dispose of the whole of the plaintiff's claim, judg- 
ment may be entered for the defendant. 


ASSOCIATED INDEMNITY CORPORATION v. MANNING et al. No. 8393. 
Circuit Court of Appeals. Ninth Circuit. Sept. 22, 1937. 
92 Federal Reporter (2d) 168. 


JURISDICTION. 

The federal court had jurisdiction under Declaratory Judgment Act of non- 
resident insurer’s suit against insured to determine its liability on automobile 
liability pelicies, where injured claimants were demanding compensation for 
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injuries due to insured’s alleged negligence and insured was demanding that 
insurer defend suits based on said alleged negligence (Jud.Code § 274d as 
amended, 28 U.S.C.A. § 400). 

(For other cases, see Insurance, Dec. Dig. § 617.) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Washington, Southern Division; Edward E. Cushman, Judge. 

In Equity. Suit by the Associated Indemnity Corporation against J. M. 
Manning, doing business as Manning Motors, and others. From an order (16 
F.Supp. 430) dismissing the cause for lack of jurisdiction, plaintiff appeals. 

Reversed. 

N. A. Pearson, of Seattle, Wash., for appellant. 

Before Denman, Stephens, and Healy, Circuit Judges. 

Denman, Circuit Judge. 

Appellant insurance company had issued its liability policies to appellee, 
doing business as Manning Motors, insuring him against liability with respect 
to accidents sustained by reason of the conduct of insured’s business and as 
limited by Item 4 of the declarations: 

“Item 4. The Insured’s business operations are that of Automobile Sales 
Agency, Storage Garage, Electric Garage, Service Station, Repair Shop, or Open 
Air Parking Station, ‘Automobile Sales Agency.’ ” 

Appellee J. M. Manning was also president of the Manning Fuel Oil Com- 
pany, a corporation doing business at the same address. 

On the morning of the automobile collision claimed to create the liability 
of appellant, one of the fuel oil corporation’s trucks was delivering oil at a cer- 
tain place. J. M. Manning sent one of his garage mechanics to notify the oil 
truck driver to make a delivery at a different destination. While returning to 
his garage employment from this errand, the garage mechanic, Fleshman, had a 
collision, in which the claimants were injured, one so severely that she died. 

At the time of the commencement of the appellant’s action, claimants were 
demanding of defendants Manning, doing business as Manning Motors, and the 
Manning Fuel Oil Company, a corporation, that they reimburse claimants for 
the damages and injuries sustained in the collision, and threatening suits for 
said injuries. The assured, Manning, doing business as Manning Motors, and as 
president of Manning Fuel Oil Company, made demand on appellant that it 
defend the threatened suits and pay said judgment if and when rendered. 

Each truck owned by the Manning Fuel Oil Company, a corporation, was 
covered by a liability policy issued by appellant. The trucks were not involved 
in the collision, and appellant had no policy insuring generally the Manning 
Fuel Oil Company, a corporation, from liability in the conduct of its business. 

Appellant brought the action for the purpose of determining its rights and 
other legal relations under the circumstances. Appellant requested an adjudica- 
von that it was under no obligation to defend the suits; that it should not have 
to pay any judgments if any rendered as result of the suits; and that claimants 
should be enjoined from prosecuting their suits against the assureds until the 
matter had been litigated to its conclusion in the federal court. Its suit was 
based upon the proposition that the garage mechanic, at the time of the collision, 
was under no service of Manning doing business as Manning Motors, liability 
in the course of which was the limitation of appellant’s coverage, but was solely 
on the business of Manning Fuel Oil Company, a corporation, and that it had 
denied liability on that ground and refused to comply with the insured’s demand 
for payment, thereby creating an “actual controversy.” 


Appellant’s action was asserted to be authorized by the federal declaratory 
judgment statute as amended, 28 U.S.C.A. § 400, as follows: 

“(1) In cases of actual controversy except with respect to Federal taxes the 
courts of the United States shall have power upon petition, declaration, com- 
plaint, or other appropriate pleadings to declare rights and other legal relations 
of any interested party petitioning for such declaration, whether or not further 
relief is or could be prayed, and such declaration shall have the force and eftect 
of a final judgment or decree and be reviewable as such. 


“(2) Further relief based on a declaratory judgment or decree may be 
granted whenever necessary or proper. The application shall be by petition to 
a court having jurisdiction to grant the relief. If the application be deemed 
sufficient, the court shall, on reasonable notice, require any adverse party, 
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whose rights have been adjudicated by the declaration, to show cause why fur- 
ther relief should not be granted forthwith. 

“(3) When a declaration of right or the granting of further relief based 
thereon shall involve the determination of issues of fact triable by a jury, such 
issues may be submitted to a jury in the form of interrogatories, with proper 
instructions by the court, whether a general verdict be required or not.’ 

Claimants moved to dismiss for want of equity. The court dismissed plain- 
tiff’s suit for lack of jurisdiction. 

Subsequent to the decree below dismissing the action, the Supreme Court 

oi the United tates in the case of AStna Life Ins. Co. v. Haworth, 300 U.S. 
57 S.Ct. 461, 464, 81 L. Ed. —, 108 A.L.R. 1000, upheld the constitutionality of 
the Declaratory Judgment Act in a case, in essence, identical with that upon 
which this appeal is based. In that case the insured was claiming against an 
insurance company for indemnity benefits under a policy for such indemnity 
and the insurer denied liability. The denied claim of the insured stated a claim, 
which, if valid, had matured, and was one which, upon denial, presented an 
actual controversy upon which the insured could have maintained an action 
ayainst the insurance company. It was held that the Congress had the power to 
create a form of action in which the insurer could have adjudicated the adver- 
sary claim of the insured, although “the adjudication of the rights of the liti- 
gants may not require the award of process or the payment of damages,” and 
although no injunction be sought or any allegations made of irreparable injury. 
The Supreme Court further held that: “the dispute turns upon questions of 
fact does not withdraw it, as the respondent seems to contend, from judicial 
cognizance. The legal consequences flow from the facts and it is the province 
of the courts to ascertain and find the facts in order to determine the legal 
consequences. That is everyday practice.” A&tna Life Ins. Co. v. Haworth, 
supra. . 

The appellant's bill in the lower court stated the existence of an “actual 
controversy,” and its prayer as follows: 

“1. That this Court enter a declaratory judgment declaring that this plain- 


tiff is under no duty or obligation to popess and defend said suits or to assume 


any liability for the acts of said C. G. Fleshman or said J. M. Manning doing 
business as Manning Motors or Manning Fuel Company, a corporation, at the 
time of said collision. 

“2. That this Court declare that said collision and accident were not covered 
by plaintiff's policies,” 
appropriately seeks to have declared petitioner’s “rights and other legal rela- 
tions” with reference to the controversy between it and appellee, and should 
have been entertained by the lower court. 

Reversed. 


STATE FARM MUT. AUTOMOBILE INS. CO. v. COUGHRAN. No. 8330 
Circuit Court of Appeals, Ninth Circuit. July 26, 1937. 
92 Federal Reporter (2d) 239. 
2. OPERATION AND CONTROL. 

The “operation of an automobile,” as respects coverage of automobile liability 
policy, includes “driving,” which means selection of a course and series of acts to 
effect a purpose in moving automobile, and a right to control movement, including 
control of intermediate stops along highway, of speed, and of car at rest. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. DRIVER. 

In suit on automobile liability policy exempting insurer from liability where 
driver was violating law as to age, evidence that insured’s wife, who had been 
driving, permitted 13 year old girl to drive, that she told girl to increase speed and to 
pass truck, that wife’s action in seizing wheel and changing course of automobile 
caused collision, and that she again took wheel after collision, established that wife 
was driver of automobile and that there was no joint operation. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. OPERATOR. 

One may be operator or driver of automobile although not personally in charge 
of mechanical operating device. 

(For other cases, see Insurance, Dec. Dig. § 435.) 
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5. VIOLATION OF LAW. 

Where insured’s wife, in permitting 13 year old girl to drive automobile, directed 
manner of driving and herself seized wheel causing collision, girl was mere instru- 
ment of wife in driving automobile, and insurer could not escape liability on auto- 
mobile liability policy exempting it from liability where driver was violating law as 
to age or driving license, on ground that automobile was being unlawfully driven 
by girl (St.Cal.1923, pp. 519, 536, §§ 18, 76; St.Cal.1927, p. 1427, § 58(a), St.Cal.1931, 
p. 2108, § 64(a). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

6. MINOR. 

Under automobile liability policy exempting insurer where automobile was 
being driven or operated by any person violating any law or ordinance as to age 
or driving license, words “operated” and “driven” meant actual control. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

7. CONSTRUCTION. 

In interpreting provision of policy creating two possible viewpoints of approach, 
interpretation most liberal in favor of assured and strict against insurer must be 
followed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. CONSTRUCTION. 
Both insurance and exemption clauses must be strictly construéd against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

9. MINOR. 

Where insurer was exempted under automobile liability policy unless automo- 
bile was being operated by assured, his paid driver, members of his immediate fam- 
ily, or persons acting under his direction, insured’s wife who had been directing 
driving of 13 year old girl immediately prior to collision, and who seized wheel 
causing collision, was driver in fact under policy, precluding insurer from escaping 
liability under subsequent provision exempting insurer where driver was under age. 


(For other cases, see Insurance, Dec. Dig. § 437.) 
10. CONSTRUCTION. 


An insurance policy having clear and unequivocal guaranty against accidental 
loss will not be limited or controlled by later doubtful exemptions. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Wilbur, Circuit Judge, dissenting. 

Appeal from the District, Court of the United States for the Southern District 
of California, Central Division; Paul J. McCormick, Judge. 

Suit by James D. Coughran against the State Farm Mutual Automobile Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Joseph A. Spray and F. Britton McConnell, both of Los Angeles, Cal., for 
appellant. 

ene & Stanbury and Raymond G. Stanbury, both of Los Angeles, Cal., for 
appellee. 

Before Wilbur and Garrecht, Circuit Judges, and Neterer, District Judge. 

NETERER, District Judge. 

Appellee having been injured in an automobile collision (automobile will be 
termed car herein) brought suit against R. O. Anthony and Helen B. Anthony 
charging negligence in driving of the car to Helen B. Anthony, wife of the registered 
owner. R. O. Anthony carried automobile insurance against such casualties in the 
appellant company. The appellant company, upon being advised of the accident, 
appeared under a nonwaiver agreement. Judgment was recovered by appellee 
against R. O. Anthony and Helen B. Anthony for $5,000, it not being paid 
execution was issued and returned unsatisfied. Suit was then prosecuted against the 
appellant insurance company and a trial by jury was waived, and the court after 
hearing the evidence and argument of the lawyers made and filed findings of fact 
and conclusions of law and entered judgment in favor of the appellee, to reverse 
which this appeal is prosecuted. 

The court’s attention is challenged to sixteen errors; all errors may be 
classified in a group of four: 

First, is the judgment in the state court res judicata? 
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Second, does the evidence support the findings of fact? 

Third, do the findings of fact support the judgment? 

Fourth, do the findings require that judgment be entered in favor of defendant 
(appellant) ? 

As will subsequently appear, it is obvious that it is unnecessary to decide the 
first point in view of our conclusion with relation to the other points. 


All errors are therefore comprehended within the groups denominated second, 
third, and fourth and will be considered together. 


The trial court in finding III found: “That on or about the 16th day of June, 
1934, and while said policy was in full force and effect, one Helen B. Anthony 
operated the Chevrolet automobile referred to in and covered by said policy of 
insurance, with the permission and consent of the assured, R. O. Anthony, and 
operated the same negligently so as to proximately cause an accident and injury 
to the person and property of the plaintiff, to his damage * * * .” And in finding 
XII found: “With regard to the second, separate defense of defendant, the court 
finds that the said automobile at the time of the impact that resulted in the injury 
to the plaintiff was being jointly operated by Helen B. Anthony and Nancy 
Leidenacker * * * ; that said Nancy Leidenacker was a minor * * * ; that the 
assured had forbidden said minor, Nancy Leidenacker, to drive any motor vehicle 
or automobile of which he as the owner or which he controlled; and that the 
action of said Nancy Leidenacker on the day of the accident and at the time of 
the impact involved in this action were in disobedience of and contrary to the 
commands, orders and instructions of the assured, R. O. Anthony; that at the 
time of the accident, insofar as the propulsion of the vehicle was concerned, other 
than the means of direction, all instrumentalities of said automobile were being 
physically actuated by said minor Nancy Leidenacker, with the acquiescence and 
knowledge of Helen B. Anthony and without any knowledge, acquiescence or 
consent on the part of the assured, R. O. Anthony; that the proximate and direct 
cause of the collision between the insured automobile and a truck * * * was the 
act of Helen B. Anthony in seizing the steering wheel of the automobile at and 
immediately preceding the moment of impact and collision,” 


The court found other findings. 


“From the foregoing facts, the court concludes as a matter of law that the 
plaintiff is entitled to have and recover of the defendant herein judgment * * * .” 

[1] This court is bound by the facts found by the trial judge. 28 U.S.C.A. § 
875. In finding III Helen B. Anthony operated the car negligently so as to proxi- 
mately cause the accident, and injury to persons and property, and in finding XII 
that “ * * * the said automobile at the time of the impact that resulted in the injury 
to the plaintiff, was being jointly operated by Helen B. Anthony and Nancy 
Leidenacker * * * .” This finding that the car was.jointly operated by Helen B. 
Anthony and the passenger minor is inconsistent with finding III that Helen B. 
Anthony operated the car. And to elucidate the truth, a review of the testimony 
is required. Justice requires as much. Neither party asked for a more specific 
finding. 

2, 3] The record, undisputed, discloses that Helen B. Anthony was custodian 
of the car in issue at the beginning of the drive in question, selected the course, and 
was behind the wheel and dircted its movement and carried the minor as a passenger 
from school to her home; and when on the course the thirteen year old minor 
passenger, weighing 125 pounds, mentally and physically fit, “a clever driver,” 
requested permission to drive, was permitted to sit behind the wheel, took charge 
of the operating mechanism of the car, and Mrs. Anthony sat on the seat beside 
her, and the only remark in evidence was, “you are a good driver,” until the truck 
was overtaken and Mrs. Anthony told the minor to pass the truck and to increase 
the speed from 30 to 40 miles per hour. This remark shows that Mrs. Anthony 
used the passenger minor as her instrument in driving and the remark approves the 
course and speed, and that she was director of the trip, the driver of the car; that 
she was “master of the ship.” Grant v. Knepper, 245 N.Y. 158, 156 N.E. 650, 54 
A.L.R. 845. How far the car had traveled after the minor passenger sat behind, 
and took hold of the wheel, before Mrs. Anthony directed passing the truck and 
increasing the speed from 30 to 40 miles per hour and took the wheel and changed 
the course of the the car and collided with the truck, is not shown. After the 
accident Helen B. Anthony again took the wheel. It is obvious that the driving and 
operating at no time was changed from Helen B. Anthony during the entire trip. 
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To operate a car may be said to include driving, and which means selection of a 
course and series of acts to effect a purpose in moving the car, and as said in 
Miller vy. Minn. & N. W. Ry. Co., 76 lowa 655, 39 N.W. 188, 14 Am.St.Rep. 258, a 
right to control the movement; including the control of intermediate stops along 
the highway and of the car at rest and the speed. All these functions rested upon 
and were exercised by the licensed operator, Mrs. Anthony. The licensed operator 
of the car was in control and did personally direct the car movement and did 
physically change the course of the car and ran it into the truck. This was the sole 
and proximate cause of the accident and without which the accident would not have 
o¢curred. The conclusion in finding XII that the passenger minor was a joint driver 
is not sustained, and has no weight as against finding III, a finding of positive 
ultimate fact that Helen B. Anthony was the driver of the car. O’Connell v. 
N. J. Fidelity, ete., Co., 235 N.Y. 583, 139 N.E. 744. 

[4] A person may be operator or driver of the car even though not personally 
in charge of the mechanical operating device. 

“The clear implication is that, if the legal user at the time be present in the 
car, still ‘the director of the enterprise,’ still ‘the master of the ship,’ the operation 
of the car is in his operation, though the hands at the wheel are those of a sub- 
stitute.” Arcara v. Moresse, 258 N.Y. 211, 179 N.E. 389, 390. 

This is not new doctrine, but comes from horse and cart days, when Lord 
Abinger (1835) in the case of Booth v. Mister, English Report (full reprint) vol. 
173, Nisi Prius Book 4, p. 30, vol. 7, C. & P. 66, where defendant was sued for 
negligent driving of his cart by his servant who struck against a cabriolet in which 
plaintiff was riding and was injured, said in substance: The substitute who held the 
reins was the mere instrument of the driver, who sat beside him on the box. 

[5] The.passenger minor was the mere instrument of the driver, Mrs. Anthony, 
in driving the car while sitting behind the wheel. 

Exemptions claimed in the policy are: (d) “Unless the said automobile is being 
operated by the assured, his paid driver, members of his immediate family, or per- 
sons acting under the direction of the assured.” And (e) “Caused while the said 
automobile is being driven or operated by any person whatsoever either under the 
influence of liquor or drugs or violating any law or ordinance as to age or driving 
license.” And another under “Misrepresentation,” (a) “This entire policy shall be 
void if the assured or his agent has concealed or misrepresented in writing or 
otherwise any material fact or circumstance concerning this insurance or the subject 
thereof, or if the assured or his agent shall make any attempt to defraud the com- 
pany either before or after the loss.” (Italics supplied.) 

The car “was insured against legal liability imposed upon the assured resulting 
solely and directly by an accident by reason of ownership, maintenance or use of 
the automobile” subject to exceptions above noted. 

Section 58(a), California Vehicle Act (St.1923, p. 531, as amended by Stat.1927, 
p. 1427), makes it unlawful for any person to operate automobiles unless licensed 
as an operator, and section 64(a), act supra (St.1923, p. 532, as amended by Stat. 
1931, p. 2108), provides an operator’s license shall not be issued to any person 
under 16 (with some exceptions not important here). Section 18, act supra (Stat. 
1923, p. 519), defines an “operator” as “every person who drives, operates or is 
in actual physical control of a motor vehicle upon a public highway.” (Italics sup- 
plied.) Section 76 of the California Vehicle act supra (St.1923, p. 536), makes it 
an offense for the operator of a car to permit a minor to drive the same. 

The sections of the statutes referred to have no operative effect since the car 
was operated by Helen B. Anthony within the purview of the insurance policy and 
the state law. She was a licensed operator and a member of the insured’s family. 


The court found that R. O. Anthony had forbidden the minor from driving said 
car and whatever she did was “in disobedience of and contrary to the cammands, 
orders and instructions of the assured, R. O. Anthony * * * .”. That the proximate 
cause of the collision was the act of Helen B. Anthony in seizing the steering 
wheel and turning the car to the right, causing the collision with the truck. 


[6-9] These exemptions, however, by the interchangeable use of the words 
“operated” and “driven,” which we believe mean actual control, create possibly two 
Viewpoints of approach or interpretation, and as stated by both parties in their 
briefs, “the question presented was a simple matter of interpretation of contract.” 
(Italics supplied.) In such event the interpretation most liberal in favor of the 
assured and strict against the insurer must be followed. Pacific Heating, etc., Co. 
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v. Williamsburgh, etc., Ins. Co., 158 Cal. 367, 111 P. 4. In Thames & Mersey MM. 
Ins. Co. v, Pacific Creosoting Co., 223 F. 561, at page 567 (C.C.A.9) the court said: 
“It is a fundamental rule in the law of insurance that a stipulation in a policy 
which is in. the nature of an exception to the liability of the insurer must be 
construed strictly against it, and that words of exception in a policy, if doubtful, 
are to be construed most strongly against the party for whose benefit they were 
intended.” 

The Supreme Court in Liverpool & London & Globe Ins. Co. v. Kearney, 180 
U.S. 132, at page 136, 21 S.Ct. 326, 328, 45 L.Ed. 460, said: “To the general rule 
there is an apparent exception in the case of contracts of insurance, namely, that 
where a policy of insurance is so framed as to leave room for two constructions the 
words used should be interpreted most strongly against the insurer. 

Both the wsurance clause and the eremption clauses must be strictly construed 
against the insurer. In thus interpreting these exemptions it appears clear exemp- 
tion (e) is controlled by exemption (d) as to operator of this car, and Mrs, 
Anthony was the operator and driver in fact within the express provisions of the 
policy. The utmost that may be said in appellant’s behalf is that the minor was a 
joint operator and joint operator is not an exemption from liability. 

{10] An insurance policy having a clear and unequivocal guaranty against 
accidental loss will not be limited or controlled by later doubtful exemptions. In 
re Emily Pixley Shaw, 198 Cal. 352, 246 P. 48 

On the co-operative condition in the policy the court found: 
all conditions precedent to be performed upon the part of the assured, R. O. 
Anthony, under the terms of said policy of insurance so far as they affect this plain- 
tiff (appellee), were fully performed according to the terms of said policy 
* * * ; that at no time did the assured, R. O. Anthony, authorize, direct or instruct, 
or in any manner, expressly or impliedly, authorize Helen B. Anthony to make 
any untrue statement or statements, or untrue or false representations to the 
defendant or its agent or employees. That the assured at all times fully and fairly, 
as far as he knew or had means of knowledge, disclosed the truth concerning the 
accident in question and that nothing said, done or authorized by the said assured, 
R. O. Anthony, misled or prejudiced the defendant company in any manner or 
particular. That no statements or representations or concealments of Helen B. 
Anthony, with respect to the accident or the identity of the driver or operator, 
were in any manner participated in or ratified by the assured, R. O. Anthony * * * . 
That prior to the trial of the action in the State court herein referred to, the 
defendant (appellant), * * * had knowledge of the fact that another person, one 
Nancy Leidenacker, was also occupying the.driver’s seat of the insured automobile 
at the time-of the accident and of all other facts and circumstances concerning the 
identity of the persons occupying said automobile and their positions therein, and 
all other facts and circumstances regarding said accident * * * . The court finds 
that no prejudice resulted to the defendant from any of the conduct herein found 
to have taken place by the said Helen B. Anthony * * * .” 

The court further found that it is not true that the assured failed to co-operate, 
as required by the terms of said policy of insurance, and make a fair and frank 
disclosure of the facts reasonably demanded to enable it to determine its defense 
in the state court action; and that the assured did not commit or attempt to commit 
any fraud upon the defendant (appellant) ; and that the assured did furnish to the 
defendant a true and fair statement of the circumstances as known to him and did 
at all times co-operate with the defendant (appellant). No findings were requested 
by appellant. The finding elucidated by the evidence does sustain the finding IIT 
as the ultimate fact as to operator of the car herein indicated (and finding XIT 
alonesshows operation of the car by Helen B. Anthony) and the general conclusion 
of law is sustained by the finding and all sustain the judgment. 

Affirmed. 

Wilbur, Circuit Judge dissents, 


' 2 * tet 


WOODMEN et al. v. PACIFIC INDEMNITY CO. Civ. 1677 
District Court of Appeal, Fourth District, California. Oct. 11, 1937. 
72 Pacific Reporter (2d) 256. 
AGENCY. 
In action against insurer to recover amount of judgment had against scout- 
master under liability policy naming scoutmasters of particular Boy Scout organ- 
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izations as assured, showing that jury found for Boy Scout organization and 
against scoutmaster in prior action could not be taken as conclusive that scout- 
master was not acting in official capacity so as not to be covered by policy, since 
as a scoutmaster he might have been so acting without imposing liability on 
those organizations. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. NAMED ASSURED. 

In action against insurer to recover amount of judgment obtained against 
scoutmaster under liability policy naming scoutmasters of particular Boy Scout 
organizations as assured, where judgment against scoutmaster individually in 
prior action had no bearing on whether he was acting as scoutmaster at the 
time of alleged negligent acts, refusal to permit plaintiffs to introduce evidence 
showing that scoutmaster was acting as such at time of negligent acts, so as to 
bring him within class of assured, on ground that former judgment was con- 
ciusive as showing that scoutmaster was acting in individual capacity, was error. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. AGENCY. 

Ordinarily, judgment might be obtained against defendant personally, 
although he is acting as agent for another, and, if his principal is covered by a 
policy naming the agent as one of the class of assured, judgment creditor could 
sue the insurer and would be entitled to show, if such was the fact, that the 
agent was included in the class named among the assured in the policy and was 
also covered. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Appeal from Superior Court, Riverside County; F. A. Leonard, Judge. 

Action by Rena Woodman and Donald Woodman, a minor, by Rena Wood- 
man, his guardian ad litem, against the Pacific Indemnity Company, a corpo- 
ration. Judgment for the defendant, and plaintiffs appeal. 

Reversed. 

Fred L. Hamblin and Albert H. Ford, both of Riverside, for appellants. 

Sarau & Thompson, of Riverside, for respondent. 

BARNARD, Presiding Justice. 

The minor plaintiff was injured while engaged with several other boys, who 
were members of a Boy Scout troop, in hauling some rock and sand to be used 
in building a fireplace at the scout barracks. The boys were using an old truck 
belonging to the school which they attended, and in a former action for damages 
resulting from this injury Hemet Union High School District, Riverside Council 
ot Boy Scouts, and the Troop Committee of Hemet Troop 47 of Boy Scouts, 
were joined as defendants with W. J. Austin, who was a teacher in that school 
and also scoutmaster of that troop. It was alleged in the complaint in that 
action that Austin was scoutmaster of said troop and that on the day in ques- 
tion he had, as servant and agent of the other defendants and as such scout- 
master, requested, authorized, and directed these boys to go in this truck for 
the purpose of securing a load of stone to be used in constructing a fireplace 
at the scout barracks. This was denied by the defendants. A jury brought in 
a verdict in favor of the Riverside County Council of Boy Scouts and of the 
Troop Committee and in favor of the plaintiffs as against the school district 
and W. J. Austin. On appeal, the judgment was reversed as to the school dis- 
trict. Woodman vy. Hemet Union High School Dist., 136 Cal.App. 544, 29 P.(2d) 


After the judgment against Austin became final, the plaintiffs brought this 
action to recover the amount of the judgment on the theory that Austin was 
covered as to this liability under a policy which had been issued by the defend- 
ant. This policy named as the assured thereunder “Riverside County Council 
of Boy Scouts of America and/or its Sponsoring Organizations, Committeemen 
and Scout Masters.” The complaint in this action sufficiently alleged that Aus- 
tin was scoutmaster of this particular troop and acting as such at the time of the 
acts complained of in the original action. The answer admitted that Austin 
was the duly selected and designated scoutmaster of Hemet Troop No. 47 of 
Boy Scouts, but denied that the liability represented by the judgment arose 
while he was acting as such scoutmaster. It was admitted by the pleadings that 
the respondent had notice of the former action and that it employed attorneys 
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who appeared for and defended Austin throughout that action. The court found 
that it was not true that the judgment was obtained by reason of the liability 
for said injuries imposed by law upon the said W. J. Austin while acting as such 
scoutmaster. Judgment was entered in favor of the defendant, and the plain- 
tiffs have appealed. 

[1] The controlling question presented is whether the court erred in refusing 
to permit the appellants to introduce evidence which was offered to the effect 
that Austin was acting as scoutmaster at the time of the negligent acts, for 
which he was held liable. The respondent’s position is thus stated: “The judg- 
ment in the former case is now final, and we submit that the court here can 
look only to the judgment, and that the judgment on its face shows that it is 
against Austin in his individual capacity and not against him in any representa- 
tive capacity.” The trial court adopted this theory that the prior judgment was 
controlling and that the matter of the capacity in which Austin was acting at 
the time could not be gone into in this action, since it did not appear on the 
face of the judgment. 

In our opinion, the court erred in rejecting the proffered evidence. A judg- 
ment had been entered against Austin, and the only real question in the present 
action is as to whether he was covered under the policy which had been issued 
by the respondent. If, in committing the acts of negligence, he was acting as a 
scoutmaster, he was covered as a member of a class named among the assured. 
Whether or not he was so covered was not material in the other action. The 
fact that the jury found in favor of the two Boy Scout organizations cannot be 
taken as a finding that Austin was not acting at the time as a scoutmaster, as 
he might have been so acting without imposing liability on those organizations. 
Young v. Boy Scouts of America, 9 Cal.App.(2d) 760, 51 P.(2d) 191. Under the 
circumstances, the judgment entered against Austin had no bearing on the ques- 
tion as to whether he was acting as scoutmaster at the time, and is not con- 
clusive on the issue here raised as to whether he was included as an assured 
uider this policy. 

{2, 3] In the present action the question of whether or not Austin was act- 
ing in the capacity of a scoutmaster when he performed the acts which consti- 
tuted negligence is both material and essential, in order to determine whether 
or not he was included in the classes named as the assured in the policy and 
covered thereby. In the ordinary action judgment might be obtained against a 
defendant personally although he was, at the time, acting as the agent of 
another. If his principal was then covered by a policy such as the one involved 
here the judgment-creditor could sue the insurer and would then be entitled to 
show, if such was the fact, that the agent was included in a class named among 
the assureds in the policy and was also covered. While the judgment with which 
we are here concerned was against Austin personally, the appellants were 
entitled to show, if they could, that he was covered by this policy. The former 
judgment was not conclusive on that point, and’it was error to refuse to permit 
the appellants to introduce evidence for the purpose of showing that he was at 
the time acting in a capacity which brought him within the protection of the 
policy. F 

The judgment is reversed. 

We concur: Marks, J.; Jennings, J. 





CELINA MUT. CASUALTY CO. v. BALDRIDGE. No. 26943. 
Supreme Court of Indiana. Nov. 5, 1937. 
10 Northeastern Reporter (2d) 904. 
1. CONTRACT. 

To create a contract of insurance, there must be agreement between insurer 
and insured, and a meeting of the minds. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

2. CANCELLATION. 

Where insured requested agent to renew policy insuring automobile and gave 
her premium, and agent, without insured’s knowledge or consent, canceled policy 
and wrote application for insurance in a different company, there was no contract 
of insurance with new company, since insured had not authorized new insurance 
in a different company. 


(For other cases, see Insurance, Dec. Dig. § 103.) 
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3. PRIOR DESTRUCTION. 

An agent of an insurance company has no authority to insure property already 
destroyed. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. DELIVERY. - 

A policy written and intended as substitute for a subsisting policy in another 
company, but not delivered, and of which insured has no knowledge until after 
property is destroyed by fire, is not a valid contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

5. CANCELLATION. | : ; 

A direction authorizing an insurance agent to procure policy is exhausted by 
procuring of one policy, and confers no authority afterwards to cancel and procure 
other or different policies, 

(For other cases, see Insurance, Dec. Dig. § 103.) 

6. CONTRACT. , 

A contract of insurance is to be tested by principles applicable to making of 
contracts in general. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

7. CONTRACT. j 

A contract of insurance is not binding if it is incomplete in any material 
particular, or assent of either party is wanting. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

8. RENEWAL. 

Where insured requested agent to renew policy insuring automobile and gave 
her premium, and agent, without insured’s knowledge or consent, canceled policy 
and wrote application for insurance in different company, but forgot to mail letter 
containing application and check to insurance company until after destruction of 
automobile, there was no insurance contract between insured and new company, 
though new company thereafter insured automobile while ignorant of its destruc- 
tion, since there could be no contract without knowledge of contracting parties, 
and company had no power to insure a thing which had already been destroyed. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

Appeal from Hamilton Circuit Court; Fred Hines, Judge. 

Action by Robert B. Baldridge against the Celina Mutual Casualty Company. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment reversed, with instructions to sustain motion for new trial, and for 
further action not inconsistent with opinion. 

Superseding an opinion of the Appellate Court, 5 N.E.(2d) 991. 

Transferred from Appellate Court under Burns’ Ann.St. 1933, § 4-215. 

Connor D. Ross, George A. Henry, and Leo L. Kriner, all of Indianapolis, for 
appellant. 

Cloe, Campbell, Cloe & Cloe and Fae W. Patrick, all of Indianapolis, for 
appellee. 

Fanster, Chief Justice. 


This is an action to recover $350 for the destruction of appellee’s automobile 
under a contract of insurance. The policy is dated July 18, 1930, but it was not 
actually issued until after the automobile was destroyed on November 25, 1930. 

The appellant answered in general denial, and in several paragraphs of affirma- 
tive answer alleged that at the time the policy was issued the plaintiff had no insur- 
able interest in the automobile covered by the policy; that the policy was not 
issued until six days after the accident, and that it was procured through the 
connivance and collusion of the plaintiff and the local agent of the defendant, 
who willfully withheld and concealed the information that the car had been 
destroyed; that no consideration had ever been paid for the policy; that at the 
time the policy was issued there was in full force and effect another policy of 
insurance covering the automobile, with the American States Insurance Company, 
and that the existence of that policy was willfully witheld and concealed, in 
violation of the terms of the contract; that the full amount of the premium had 
not been paid, but that a rebate was issued by the agent, by reason of which the 
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policy was illegal and void from its inception; that the appellee did not have full 
and complete title to the automobile, which fact was fraudulently misrepresented. 

There was a reply in general denial, a trial by jury, and a verdict for $350, 
the full amount demanded, and judgment accordingly. 

Under an assignment that the court erred in overruling the motion for a new 
trial, error is predicated upon the giving and the refusal to give certain instructions, 
the admission of certain evidence, and the sufficiency of the evidence to sustain 
the verdict and judgment. 

It appears without controversy that Mayme Brishaber, who wrote insurance 
as a “side-line,” was licensed and authorized to sell insurance for the American 
States Insurance Company, the appellant, and other companies. In 1929, the appellee 
took over the car in question from his brother, who was purchasing it on installment 
payments. The appellee continued the payments. In January, 1930, he arranged 
with Mrs. Brishaher for insurance on the car, and through her a policy in the Amer- 
ican States Insurance Company was issued to him, covering his car for 6 months, 
for which he paid her the premium. On July 2, 1930, at his request, his policy was 
renewed in the American States Insurance Company. Shortly thereafter a policy 
of the American States Insurance Company was delivered to him, which he 
continued to hold in his possession until after the collision which destroyed his 
car on the 25th of November following. On August 7th he made out a check 
payable to Mrs. Brishaber, for the premium, and left it at the bank for her, and 
she received it. About September 20, 1930, he had notice from the American 
States Insurance Company that his policy had been canceled for nonpayment of 
premium. He went to the bank and found that his check had been marked “paid,” 
and continued to hold the policy, assuming that the error would be corrected. 
After the damage to his car, he went to the American States Insurance Company 
and demanded settlement, and afterwards brought a suit, which he dismissed 
upon payment of $150, which it is contended here was not a compromise and 
settlement, but a “covenant not to sue.” But we need not consider this question. 
After the policy in the American States Insurance Company was issued, appellee 
did not see Mrs. Brishaber, or talk to her, until after the accident which destroyed 
his car. At the time of the accident appellee believed that he was insured with 
the American States Insurance Company, and had no knowledge of any other 
insurance. He intended the check, which he gave the agent, as payment for the 
premium of the American States Insurance Company policy. After the American 
States Insurance Company told him that he was not insured with it (relying upon 
its cancellation for nonpayment of premium, which Mrs. Brishaber had never 
fowarded to it), he called Mrs. Brishaber on the telephone. She then told him that 
she had insured him in the appellant company. Mrs. Brishaber testified that she 
renewed the appellee’s policy with the American States Insurance Company on 
July 2, 1930, but that she afterwards canceled it; that on July 19, 1930, she decided 
to change appellee’s insurance to the appellant company hecause the rates were lower: 
that she wrote an application for the insurance in the appellant company on that 
date, and wrote her check for the amount of the premium: that she put the applica- 
tion and check in a stamped envelope, and addressed it on that date to appellant, 
and put in in her brief case with a number of other letters; that she first discovered 
that she had not mailed the application and check when appellee called her and 
told her about the accident, and asked about the insurance: that she then looked 
in her file and could not find the daily report of insurance for appellant: that 
while appellee was on the telephone talking to her she discovered the envelope 
containing the application and check in her brief case, where it had been since 
July 19, 1930. She then immediately mailed them to the company, with a letter 
explaining that they had been mislaid since July 19th. She did not, however, advise 
the company at that time of the damage to and destruction of the car. Upon 
receipt of her letter and check, and without knowledge of the destruction of the 
car, the company prepared and sent her the policy sued upon, dated as of July 19, 
1930. She then mailed a report of loss to the appellant, together with a “retention 
premium.” She testified that it was her practice to remit premiums to the Amer- 
ican States Insurance Company within 30 days, and to the Celina Mutual Casualty 
Company within 45 days, and she did not explain why she wrote her own check 
for the policy in the appellant company on July 19th, the date the application was 
prepared. 





Auto. |} Celina Mutual Casualty Co. v. Baldridge 305 


It thus appears without controversy that the appellee held in his possession a 
policy of insurance, issued by the American States Insurance Company, which was 
in full force and effect from July 2, 1930, to and including September 20, 1930, 
when he had notice from the American States Insurance Company that his policy 
had been canceled for nonpayment of premium. Whether his policy continued in 
force, because of the premium having been paid to the agent, as he insisted it did 
to the extent of bringing a suit and receiving some payment from the American 
States Insurance Company, need not be considered. It is sufficient that on July 
19th, when Mrs. Brishaber says she undertook to cancel his policy and procure 
him a new one in the appellant company, she had no authority to act for him, and 
he had no knowledge of her action, and she did not in fact do anything toward 
procuring a policy for him in the appellant company on that date, so that no contract 
was then consummated. Nothing further was done concerning a policy in the 
appellant company until after the property sought to be insured was destroyed. The 
company then issued its policy dated back to July 19th, without knowledge that 
the property sought to be insured was already destroyed. 

[1, 2] To create a contract of insurance there must be an agreement between 
the insurer and the insured. There must be a meeting of the minds. It is clear 
that if there was a contract between appellant and appellee it was made either 
on July 19th or after the destruction of the property. There was no contract made 
on July 19th, because appellee had not authorized or requescted the issuance of 
insurance, and had no knowledge that a contract with appellant was contemplated. 
He then had a policy in full force and effect with the American States Insurance 
Company, and one policy of insurance is all that he had authorized Mrs. Brishaber 
to procure for him. He had not authorized her to change his insurance, and 
she could not bind him by a cancellation without notice to him, so that what she 
may have decided to do regarding the cancellation was of no effect. In Stebbins 
v. Lancashire Insurance Co. (1880) 60 N.H. 65, 70, a case similar in many respects 
to the one at bar, it is said: “The Lancashire policy never became a binding con- 
tract. When insurance on the plaintiff’s building to the required amount had been 
secured in the Commercial Union and North British companies the plaintiff's 
application had been filled, and no authority remained for placing other insurance 
upon the property. The Lancashire policy therefore was unauthorized by the 
plaintiff ; and, although written in good faith by the authorized agents of the com- 
pany, and designed as a substitute for the North British policy, it could have 
no operative force until it was accepted by the plaintiff. It was not an acceptance 
of a proposition for a contract of insurance, like the case of a policy issued on a 
previous application, which, as in the cases cited by the plaintiff, takes effect upon 
the acceptance of the application. As neither the plaintiff nor his agent had any 
knowledge of the existence of the policy previous to the fire, it was not an 
existing contract of insurance when the loss happened, and the subsequent delivery 
was ineffectual to give it validity.” 

[3, 4] “An agent of an insurance company has no authority to insure property 
already destroyed; and a policy written and intended as a substitute for a subsist- 
ing policy in another company, but not delivered, and of which the assured has 
no knowledge until after the property is destroyed by fire, is not a valid contract 
of insurance.” Kerr v. Milwaukee Mechanics’ Insurance Co. (C.C.A.1902) 117 
F. 442, 447, and cases there cited: City of New York Insurance Co. v. Jordan 
et al. (C.C.A.1922) 284 F. 420. 

[5] A direction authorizing an insurance agent to procure a policy of insur- 
ance is exhausted by the procuring of one policy, and confers no authority to 
afterwards cancel and procure other or different policies. See cases above cited, 
and Jernigan v. National Union Fire Insurance Co. et al. (1932) 202 N.C. 677, 
163 S.E. 762, 83 A.L.R. 295: Wilson v. New Hampshire Fire Insurance Co. (1885): 
140 Mass. 210, 5 N.E. 818. 

In Clark v. Insurance Co. of North America (1896) 89 Me. 26, 35, 36, 35 A. 
1008, 1011, 35 L.R.A. 276, it is said: 

[6, 7] “The contract of insurance is to be tested by the principles applicable 
to the making of contracts in general. The terms of the contract must have been 
agreed upon. This necessarily implies the action of two minds, of two contracting 
parties. If it is incomplete in any material particular, or the assent of either party 
is wanting, it is of no binding force. * * * 
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“In this case, the action of the agent in the transaction relative to the attempted 
change of risk to the defendant company was entirely ex parte. If we assume 
that he was acting with authority from the company, it was then no more than a 
proposition which had not been made known to the plaintiff. To give it validity 
required his knowledge and his consent. At the time of the loss, knowledge had 
not been conveyed to him, and his acceptance had not been given. The rights and 
liabilities of the parties are to be determined by their legal status at the time of 
the loss. It is inconceivable that the defendant company can be held liable for 
—oor against loss when no contract for indemnity existed at the time the loss 
occurred. 

“And if the property had been burned before any contract was entered into 
with the defendant company, even if we assume such contract to have been after- 
wards made, that fact was known to the agent, and the defendant company would 
one liable. The property must be in existence to render a contract of insurance 

id. 

[8] It seems clear that there never was a contract between the appellant and 
the appellee, or even a thought of such a contract, except in the mind of the local 
agent, until after the property to be insured was destroyed. There can be no con- 
tract without knowledge of the contracting parties. And if the parties can be 
said to have entered into a contract after the destruction of the property, and 
with full knowledge of the fact, and it is clear that the insurance company would 
not have issued the policy with knowledge, the contract is unenforceable, since an 
insurance company has no power to insure a thing which has already been 
destroyed. 

It was error to overrule appellant’s motion for a new trial. 

Judgment reversed, with instructions to sustain the motion for a new trial, and 
for further action not inconsistent herewith. 


JOHNSON et al. v. NATIONAL CASUALTY CO. et al. No. 1726. 
Court of Appeal of Louisiana. First Circuit. Oct. 5, 1937. 


176 Southern Reporter 235. 
7. OCCUPATION. 


Where liability policy protecting truck owner and any one responsible for opera- 
tion thereof with owner’s permission was issued to one whose business was dairying, 
and purpose for which motor vehicle insured was said to be commercial such as 
is usual in dairy business of insured, truck was insured to be operated in pursuance 
of dairy business and protection afforded to others than owner of truck and his 
family extended to those only who, at the time of damage occasioned thereby were 
operating truck in connection with that business. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8 DEVIATION. 

Under liability policy protecting truck owner and any one responsible for 
operation thereof with owner’s permission, where employee engaged in returning 
truck to dairy and picking up bottles on return stopped truck and picked up boy 
and continued on journey, act of stopping and picking up boy was not such deviation 
from course of employment as to convert use of truck from commercial purpose 
to pleasure purpose under terms of policy, and employee continued in the status 
of a person responsible for operation of truck and was covered by terms of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. PERMISSION. 

Liability policy protecting truck owner and any one responslble for operation 
thereof with owner’s permission covered employee’s liability to person riding in 
truck as employee’s guest without owner’s consent, and against express will of 
owner, where employee was driving truck on owner’s business, since permission 
would be implied from fact that he was operating truck in service of his employer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

10. DAMAGES. ' 

$2,500 to each of parents of 15 year old son killed in collision of truck with 
wagon held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 670.} 
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Appeal from Fifteenth Judicial District Court, Parish of St. Landry; Isom 
J. Guillory, Judge. 

Action by Ignace Johnson and another against the National Casualty Company 
and oo. Judgment for the plaintiffs, and named defendant and Leo Reed 
appeal. 

Affirmed. 

W. C. Perrault, of Opelousas, for appellants. 

Lewis & Lewis of Opelousas, for appellees. 

Le Branc, Judge. 

Horace Johnson, young negro boy, fifteen years of age, son of Ignace and 
Louisa Johnson met his death on Saturday, August 24, 1935, under the following 
circumstances : 

He lived with his parents, in the country, about seven miles east of the city of 
Opelousas, in the parish of St. Landry. On the afternoon of August 24, 1935, 
he had ridden to Opelousas on his bicycle and there took in some of the attractions 
afforded the people of his race in a city of that size. He left a dance hall at 
about 11:30 and started out for home on his bicycle. His route took him to the 
blacktop highway leading from Opelousas to the town of Port Barre. He was 
well beyond the city limits of Opelousas, when, in some manner which is a con- 
troverted point in the case, he became a passenger on a truck belonging to Mr. and 
Mrs. Simon Stelly, who operated a dairy business under the name of “Rose Dairy” 
in the same vicinity in which he resided. The driver of the truck was a negro 
named Leo Reed, employed by Mr. and Mrs. Stelly in their dairy business. Morris 
Johnson, brother of the deceased boy, who also worked for the Stellys, was with 
Reed in the truck. The owners of the truck carried public liability insurance with 
the National Casualty Company. 

When he boarded the truck, Horace Johnson placed his bicycle on the running 
board on the right-hand side, and held it steady from his place on the right-hand 
side of the driver’s seat. 


They had gone about four miles on the highway and were at a point where 
there was an intersecting road when the truck crashed into a horse drawn wagon 
in which was a party of young people returning home from a dance. The wagon 
was not on the intersecting road but was coming on the same highway as the truck, 
from the opposite direction in which the truck was traveling. The force of the 
impact was so great that the wagon shaft or pole pierced the right front door of 
the cab of the truck, next to which the deceased boy was sitting, and struck him 
'< the stomach, causing internal injuries from which he died about thirty minutes 
after. 


His parents have instituted this suit seeking to recover damages in the sum 
of $3,750, each. The suit is directed against Mr. and Mrs. Simon Stelly, the 
National Casualty Company, and Leo Reed. The last-named defendant is charged 
with extreme negligence in operating the truck by having failed to maintain a 
proper lookout and to keep it under such control as to be able to stop or properly 
manipulate it within the range of vision afforded by the headlights, which were 
burning at the time. Mr. and Mrs. Stelly are sought to be held liable under the 
doctrine of respondeat superior as it is alleged that Reed, the driver of the truck, 
was, at the time, acting within the scope of his employment by them in the conduct 
of their dairy business. The National Casualty Company is sued as the public 
liability insurance carrier on a policy of insurance covering the truck involved in 
the accident. 


It is shown that shortly after the death of their son the plaintiffs had signed 
a document intended as a release in favor of the named defendants, but in their 
petition the same is attacked on the ground that their signature thereto had 
been obtained through misrepresentations, fraud, and deceit, and without any 
valid consideration, and also that the draft in the sum of $50 which they had 
received from the defendant insurance company under the terms of the said 
document was never indorsed or cashed by them after they had learned the true 
significance of what was being perpetrated on them and had ascertained their 
real rights in connection with his death. They had offered to return the draft 
to the insurance company but the same was refused; so they annexed it to their 
petition and thus tendered its return to the insurance company. 

The issues raised by the pleadings submitted on behalf of all defendants 
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may be said to be the following: (1) On the part of them all, the plea that the 
deceased was a trespasser at the time.vf the accident and was riding on the 
truck at his own risk. (2) A denial of the negligence charged against the driver 
of the truck, by all defendants, and, in the alternative, a plea of contributory 
negligence against the deceased. (3) On behalf of Mr. and Mrs. Simon Stelly 
and the defendant insurance company, the validity of the release executed by 
the plaintiffs under which they claim to be relieved of further liability, and on 
behalf of Mr. and Mrs. Stelly, the plea that they cannot be held liable under the 
plea of respondeat superior for the reason that the driver of the truck, Leo Reed, 
had been given positive instructions against permitting any one to ride on the 
truck which itself was equipped with a “No Riders” warning sign, and all of 
this to the knowledge of the deceased himself. Further, on behalf of Mrs. 
Stelly, the plea that if there should be any liability on their part that there can 
be no separate judgment rendered against her but one only against the com- 
munity between them as the dairy business in which they were engaged was 
not her separate enterprise but one operated with community funds. (4) On 
behalf of the insurance company, a plea that it cannot be held under the policy 
as it contained a provision to the effect that the coverage afforded under a 
special paragraph, which is invoked, did not apply unless the injured party rid- 
ing in the truck was so riding with the permission of the assured, which of 
course the deceased boy was not doing at the time of the accident. 

With the issues as thus made, the case went to trial before the district judge 
whose term of office was to expire within a rather short period thereafter. He 
rendered judgment in favor of the defendants, dismissing the plaintiffs’ suit at their 
costs. His successor in office qualified within the delay fixed by law for applying 
for a new trial. The application was timely presented and a new trial granted. The 
case was then resubmitted to the presiding district judge on the record as made 
and resulted in a judgment in favor of the plaintiffs in the sum of $2,500 each, 
as against the defendants Leo Reed and the National Casualty Company, in solido, 
and a dismissal of the suit as against the other defendants, Mr. and Mrs. Simon 
Stelly. Appeals, both suspensive and devolutive, were granted to the two defend- 
ants cast by the judgment. The National Casualty Company perfected the suspensive 
appeal, Leo Reed took only the devolutive. The plaintiffs did not appeal from 
that part of the judgment which dismissed their suit as against Mr. and Mrs. 
Simon Stelly, neither did they answer the appeal taken by the two other defendants. 
We are therefore not concerned with any of the issues presented by their answers. 

We will take up first the question of the validity, vel non, of the document 
executed by the plaintiffs, which the defendants contend constitutes a full release 
from liability in as much as a draft for the amount therein specified, to wit, the 
sum of $50, was delivered to the plaintiffs. 

The circumstances under which the document was signed by these two illiterate 
negroes do not leave us with a favorable impression regarding its validity as a 
binding contract. The defendant insurance company’s sole object, of course, was 
to obtain and have executed a contract of compromise and settlement, under which 
the plaintiffs were to accept a certain sum in full settkement and payment of any 
and all claims they may have against it and the insured under the policy issued by 
it, arising out of the death of their son. When we read the document itself, how- 
ever, we find that it does not state that at all. The document, styled a “Release,” 
begins by reciting that “Whereas, the undersigned (the two plaintiffs) was injured 
and his property damaged on or about the 24th day of August, 1935, under circum- 
stances claimed to render” the defendants liable in damages, etc., and it then 
goes on to state the consideration for the compromise stipulated as being the sum 
of $50, “the receipt of which is hereby acknowledged,” and for which they forever 
discharge the insurance company and the insured from any claims, cause of action 
or demand they may have “by reason of said injuries and damage to property; or 
hy reason of any cause, matter or thing whatever prior to the date hereof.” The 
last-quoted clause, we think, is not sufficient of itself to convey the idea that it 
was the intention of the parties to release any one from liability for damages 
resulting from the death of their son, especially when no mention whatever is 
made of any such damages. There is considerable testimony to the effect that when 
they were first approached, they were asked what expenses they had been put to, 
and, as the funeral expenses had been $53, they may well have been led to believe 
that that was what they were being paid the $50 for. 
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Moreover, there appears to have been another document executed on the same 
day, August 30, 1935, which was six days after the death of their son, and which is 
styled “Release of Minor and Guardian.” This document is signed by Morris John- 
son, brother of the deceased boy, and who, it is remembered, was in the truck at the 
time of the accident. It bears evidence, according to its recitals, that he was also 
to receive the sum of $50 in full settlement of any and all claims he might have 
against the insurance company and the insured, arising out of the accident. The 
approval of his father and mother to the settlement is annexed to the document 
and signed by them. In view of the testimony of the claim adjuster of the insurance 
company that the sum of $50 was to cover both cases, and as a matter of fact that 
there was but one drait of $50 issued, it is rather hard to understand the necessity 
for this additional release, in the form in which it was made. 

[1, 2] Viewed in the light of its own terms, the purported release executed by 
the plaintiffs seems to be far from complete as a contract of compromise such as it 
was intended to be. As shown by the note of testimony, there was much left to be 
explained by parol proof. In Lampkins v. Vicksburg, S. & P. R. R. Co:, 42 La. 
Ann. 997, 8 So. 530, 531, our Supreme Court stated that the contract of com- 
promise is null if it is imperfect and misunderstood. “To be valid as a trans- 
action, this contract must be complete in itself, and nothing left to be established by 
parol proof.” ‘ 

The testimony shows that it was 9:30 at night when the adjuster of the insur- 
ance company called on the plaintiffs to have them execute the document. They 
had already retired for the mght. As previously stated, they are illiterate negroes 
who speak French and understand English with difficulty. They signed this docu- 
ment only a few days after the death of their son, and no doubt were still under- 
going the sorrow and grief occasioned thereby. All of this, taken into considera- 
tion with the form in which we find the document, indicates the haste and perhaps 
also the anxiety of the adjuster in obtaining the release. We doubt seriously that 
there was a full and complete understanding by these plaintiffs of its full import, 
and agree with the district judge in his ruling which set it aside. 

13] We take up next the question concerning the status of the deceased boy 
on the truck on the night of the accident. Was he a trespasser, as contended by 
defendants, or was he a guest or invitee? There are but two witnesses whose testi- 
mony has any direct bearing on this question: One, the driver of the truck, Leo 
Reed; the other, Morris Johnson, brother of the decedent who was also aboard the 
truck. If Reed’s testimony be accepted, there can be no doubt but that the boy was 
a trespasser. If Morris Johnson’s account of how he got on is correct, then he was 
a welcome guest. We are inclined to believe that neither of these witnesses stated 
the fact exactly as it happened. According to Reed, the young boy practically 
forced his way on, and Johnson, on the other hand, says that Reed assisted him in 
placing his brother’s bicycle on the running board and that he held it until the 
boy could adjust himself in his seat on the truck and hold it himself. 

Reed’s version strikes us as being highly improbable, as we do not think this 
young boy could have forced his way, with the bicycle arranged as it was, on that 
truck. In considering his testimony on this particular point, we must bear in mind 
his knowledge of his employer’s attitude regarding the matter of permitting riders 
on the truck, and it may well be that his testimony was motivated by a desire to clear 
himself of any suspicion that he had violated his master’s positive instructions. He 
may not have gone as far as Morris Johnson says he did in assisting the boy, but, 
at anv rate, we are convinced that he did permit him to get on the truck with 
his bicycle, and, if the actual relation of driver and invited guest did not come 
into existence, at least the boy was an invitee by sufferance to whom the driver 
owed the same duty of care as to a guest. 

14] On the question of Reed’s negligence, little need be said, as his own 
testimony as to how he came to run into the wagon is very vague and the 
physical facts demonstrate positively, as testified to by the other witnesses, that 
he left his side of the road on the right and drove over to the left and ran into 
the wagon. The occupants of the wagon held a burning lantern in the front 
which gave sufficient warning of its presence on the highway. The force of 
the impact and the accompanying results which have already been described 
must surely discredit his statement that he was proceeding at a slow and 
cautious rate of speed. We have no doubt that it was his failure to keep a 
proper lookout and have his car under proper control to stop it within a reason 
able distance at night that was the cause of the accident. 
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[5, 6] We do not think that the defendants have sustained their plea of 
contributory negligence urged against the deceased boy. Reed himself says 
that he veered to the left of the road twenty-five feet before he ran into the 
wagon. Certainly in that short distance the boy did not have time to apprehend 
the danger which was so imminent and warn the driver in an effort to avoid - 
it. In numerous decisions, this court has held that the guest riding in an 
automobile has the right to rely to a reasonable extent on the care of the driver 
and his proper management of the car, and in Delaune v. Breaux, 174 La. 43, 
139 So. 753, the Supreme Court held that the duty did not devolve upon him 
to keep a lookout for any sudden emergency which may arise. Under that 
ruling, the present plea of contributory negligence was properly overruled. 

[7] This takes us to the last issue in the case, one of the most seriously 
controverted on the part of the defendant insurance company. The conten- 
tion made is that the truck driver’s violation of the positive instructions of 
his insured employer against permitting riders discharges it from liability under 
the policy under the terms of the following clause which it contains: “If the 
stated and actual use of the automobiles covered by this policy is ‘pleasure and 
business’ or ‘commercial’ any person or persons while riding in or operating 
any of such automobiles and any person, firm or corporation responsible for the 
operation thereof, shall be considered as an additional assured under this 
policy. The coverage afforded by this paragraph shall not apply unless the 
riding, use or operation above referred to be with the permission of the assured 
named in the schedule of this policy, or * * * ” 

The assured named in the schedule of the policy is “Mrs. Simon Stelly, 
operating as ‘Rose Dairy’ and the business of the assured is said to be ‘Dairy.’” 
The purpose for which the motor vehicle insured is to be used is said to be 
“Commercial, such as is usual to the Dairy Business of the Assured.” These 
specifications can leave no doubt but that the truck was insured to be operated 
in pursuance of the dairy business and that the protection afforded to others 
than the owner of the truck and his family extended to those only who, at the 
time of the damage occasioned thereby, were operating the truck in connection 
with that business. That is made clear by the definition given in the policy to 
the term “commercial.” It is therein defined “as the transportation or delivery 
and the loading and unloading of goods or merchandise and other business 
purposes in direct connection with the Assured’s business occupation, as stated 
in the Schedule”; and, as if to extend the definition, it is made to include 
“pleasure use” of the vehicle “for the named Assured’s family.” 

(8] There can be no serious dispute on the point that when Leo Reed left 
Opelousas the night of the accident, he was operating the truck for “commercial” 
purposes within the terms of the policy. Not only was he returning the truck 
to the dairy from a business trip to Opleousas that afternoon where it had been 
driven by a Mr. Quebodeaux, who was employed by the Stellys and who resided 
in Opelousas, and was not to return to the dairy himself, but it is shown that 
Reed was to pick up the empty milk bottles on the way back. The insurance 
company itself came near, if it did not actually concede as much, when it 
apparently recognized its liability to the occupants of the wagon and its owner 
and settled with them for the damages they had sustained. We are convinced 
that Leo Reed was “a person * * * responsible for the operation” of the truck 
on that night, coming under the provisions of the first herein quoted clause of 
the policy, and, as such, “an additional assured” under its further provisions. 
The pertinent question is not whether the deceased boy who was riding on the 
truck without the permission of the named assured in the policy was an addi- 
tional assured or not, but whether the driver of the truck, at the moment of the 
accident, was such an assured whose negligence was covered by the terms of 
the policy. As already stated, we are satisfied that he was and we are further 
of the opinion that his mere act in stopping the truck to pick up the boy did 
not have the effect of changing his status as such. It was not such a deviation 
from his course of employment as to convert the use of the truck from “com- 
mercial” to “pleasure.” Even were it to be conceded that momentarily his 
act did operate as a deviation, certainly during the three or four miles that he 
drove the truck again before the moment of the accident he had resumed the 
status of a person responsible for its operation and as such covered as an 
additional assured under the terms of the policy. 

[9] But it is urged that in permitting the boy to ride on the truck the 
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driver did something which he had been expressly forbidden to do by his 
employer, the named assured in the policy, and that, consequently, under the 
provisions of the policy, the insurer is relieved of any liability. Such violation 
of instructions given him, by the driver, migat very well relieve the employer, as 
indeed it has in this very case, but we don’t see how it could affect the liability 
of the insurer which had insured him as well as the employer. If permission of 
the assured named in the policy was necessary to make him an additional assured, 
certainly such permission is to be implied from the very fact that he was oper- 
ating the truck in the service of the named assured who was his employer. 

Counsel for the defendant insurance company have referred us to numerous 
decisions of courts of other states which they claim support their contentions. 
A number of them appear to us to have but little, if any, bearing on the question 
involved. In Rhodes v. Ocean Accident Guarantee Corp., 239 App.Div. 92, 266 
N.Y.S. 681, on which they particularly seem to rely, there is a distinguishing 
feature. There, the injured party was attempting to recover as an assured 
herself under the policy which contained the same restriction regarding persons 
riding without permission of the named assured. In this case, as already stated, 
recovery is not sought on the ground that the deceased boy was an assured 
under the policy, but on the ground that he was injured through the negligent 
operation of the truck by Leo Reed, who was specifically an additional assured 
thereunder. In the case of Utica Mutual Insurance Company v. Langevin, 87 
N.H. 267, 177 A. 549, 550, we have a case which passes more directly than any 
other we have been able to find, on the point at issue. From the statement 
made by the court, the facts are practically the same as those before us and the 
provisions of the insurance policy seem to be substantially alike. The injured 
passenger aboard the truck, who was riding without the owner’s consent as a 
guest of the employee who was driving, sued the employee on a claim for his 
negligent operation of the truck. The lower court ruled that the policy of 
insurance carried on the truck insured the employee’s liability to the injured 
passenger, and on appeal the ruling was sustained. It was the contention of 
the insurance company, the same as in the present case, “That although driving 
the truck within his employment, the emplovee was making an unpermitted use 
of it in carrying Langevin as a passenger, and that therefore the liability for 
injuring him was uninsured.” It was urged that the non-liability of the employer 
relieved the insurer. “This does not follow” said the court in the opinion handed 
down, and in assigning reasons stated: 

“The issue is of the extent of the insurance the employee received. He may 
be insured, the same as a bailee not in the employer’s service, for a liability for 
conduct not chargeable to the employer. The employer’s liability for the 
employee’s fault is the test of the insurer’s only if the policy so reads. 

“The predominant purpose of the policy, as to the employee, is to insure him 
for all his liability in the use and operation of the truck within the course of ser- 
vice the policy covers. His insurance is not measured by that of the employer but 
is independent of it, if he is using the truck within the coverage. here was 
bought a policy to insure all his liability while using and operating the truck with 
the employer’s consent and for a purpose the policy authorized. * * * 

“The employee’s possession of the truck was rightful, he was using it in the 
employer’s business, and his operation of it was within his service. While he had no 
right to invite others to ride, likewise he had no right to operate the truck negli- 
gently. Carrying passengers and negligent operation were both unauthorized. If 
the carrying was without, and the negligence within, the scope of the employment, 
the policy does not make the difference a test of insurance. 

“The dual status of the employee in acting at the same time within and without 
the promotion of his employer’s business may be assumed * * * but the question 
here is not of the validity of the distinction. It is, instead, whether the policy makes 
the distinction. Nothing is found thus to construe the policy. On the contrary, its 
purpose to give the unnamed insured as much insurance as the named assured has 
seems unmistakable. * * * 

“If there is at the same time both an authorized and unauthorized use, the policy 
protects for liability arising from the latter as much as from the former use.” 

The reasoning applies with great force in the case before us, in which the 
same contention is made by the insurance company. It strikes us as being sound 
and logical and it properly disposes of this last issue in the case. 
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[10] On the question of the amount of damages, we note that the award made to 
each parent is the same as was made to only one parent for the death of an eleven 
year old girl in the case of Guillory v. Horecky, 185 La. 21, 168 So. 481. This is 
a recent decision of the Supreme Court and may well be used as a basis for the 
award to be made in the present case. 

For the reasons herein assigned it is ordered that the judgment appealed from 
be affirmed at the costs of the appellants. 


LEONARD v. BLAKE. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 29, 1937. 
10 Northeastern Reporter (2d) 469. 
1. AGENCY. 


Where it was agreed, in actions for death caused by negligent operation of a 
mother’s automobile by her daughter, that mother was not negligent, judgment 
against mother must have included adjudication that, though not personally negligent, 
mother was legally responsible for daughter’s negligence because of an agency 
relationship, and that adjudication was conclusive against contention of mother’s 
insurer that no such relationship existed (G. L.[Ter.Ed.] c. 229, § 5). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

7. COSTS. 

A plaintiff, suing a mother and her daughter in separate actions for death caused 
by negligent operation of mother’s automobile by daughter, had right to collect costs 
in both actions after he had obtained judgment in both and could recover costs 
awarded in action against mother from mother’s insurer (G. L.[Ter.Ed.] c. 214, § 
3, cl. 10). 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court, Suffolk County; Hanify, Judge. 

Suit in equity in the superior court by J. Milton Leonard, administrator with 
the will annexed, against Mrs. Arthur W. Blake and another. From a final decree 
dismissing the bill, plaintiff appeals. 

Reversed, and decree entered for plaintiff. 

DoNnaAHUE, Justice. 

The plaintiff, administrator, in separate actions, brought under G. L.(Ter.Ed.) 
c. 229, § 5, recovered judgments for the death of his testator, against the individual 
defendant in this suit and against her daughter. The amount of the verdict in each 
case was the same. The death of the plaintiff’s testator was caused by the negligent 
operation of the mother’s automobile by the daughter. The mother was not riding 
in the automobile at the time of the accident. 


The defendant insurance company, which had issued to the mother a motor 
vehicle liability insurance policy, has paid to the plaintiff administrator the amount 
of the judgment recovered by him in the action in which the daughter was the 
defendant. The plaintiff by this bill in equity seeks to reach and apply to the pay- 
ment of the judgment in the action in which the mother was the defendant, the 
obligation of the insurance company under its policy. G.L.(Ter.Ed.) c. 214, § 3, 
cl. 10. A judge of the Superior Court entered a decree dismissing the bill with 
costs. 

{1] The defendant insurer makes the contention that the daughter did not, at 
the time of the accident, have the status of an agent of the mother. That contention 
is not now open. An “Agreed statement of facts” contains the agreement of the 
parties that “the negligence complained of and proved” in the two actions brought 
to recover for the death of the plaintiff's testator was the negligence of the daugh- 
ter, and that no negligence of the mother contributed to cause the death. The 
judgment against the mother therefore must necessarily have included the adjudica- 
tion that, while not personally negligent, she was legally responsible for the result of 
negligent operation of the automobile by her daughter because of an agency rela- 
tionship existing between them. See G.L.(Ter.Ed.) c. 229, § 5; McNeil v. Powers, 
266 Mass. 446, 165 N.E. 385; Nash v. Lang, 268 Mass. 407, 410, 167 N.E. 762; Bruce 
v. Hanks, 277 Mass. 268, 272, 178 N.E. 728. That adjudication is conclusive against 
the insurer’s contention that no such relationship existed. Miller v. United States 
Fidelity & Casualty Co. (Mass.) 197 N.E. 75; MacBey v. Hartford Accident & 
Indemnity Co. (Mass.) 197 N.E. 516, 106 A.L.R. 1248. 
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The question here presented is whether the satisfaction of a judgment against an 
agent in an action brought to recover for the death of a person under G.L.(Ter.Ed.) 
c. 229, § 5, bars the satisfaction of a judgment against the principal in a similar 
action brought to recover for the same death. 

(2, 3] It is the general rule that, although judgments may be recovered against 
all persons participating in a single wrong, there can be only one full satisfaction or 
indemnity. Stone v. Dickinson, 5 Allen, 29, 32, 81 Am.Dec. 727; Feneff v. Boston & 
Maine Railroad, 196 Mass. 575, 582, 82 N.E. 705. The principle applies where actions 
are brought against both principal and agent for the same tort. Pion v. Caron, 237 
Mass. 107, 111, 129 N. E. 369, and cases cited; Gordon y. Cross & Roberts, Inc., 287 
Mass. 362, 364, 191 N.E. 407. The plaintiff contends that this rule is not here appli- 
cable because the two original actions were brought under a death statute which is 
held penal in character, the damages being assessed on the theory of punishment and 
not of compensation. G.L.(Ter.Ed.) c. 229, § 5. Macchiaroli v. Howell (Mass.) 
200 N.E. 905. The plaintiff relies largely on the case of Porter v. Sorell, 280 Mass. 
457, 182 N.E. 837, 85 A.L.R. 1159. In that case, however, it was the joint negligence 
of two tortfeasors which caused the death, and the relation of pricipal and agent 
hetween the defendants in the two original actions did not exist. 

[4, 5] In the present case there was a single tort: the negligence of the daugh- 
ter in operating the automobile. No negligent act or omission of the mother played 
any part in the causation of the death of the plaintiff’s testator. The right of the 
plaintiff administrator to bring the original action against the mother was created 
by a statute which in terms gave a right of action against a person for a death 
negligently caused by his agent. G.L.(Ter.Ed.) c. 229, § 5. Negligence of the 
principal himself is not an element entering into the determination of liability in such 
acase. The liability of the mother in the present case was based, not on any personal 
fault, for there was none, but on the agency relationship which existed between 
the mother and her negligent daughter. Her liability was derivative, not arising 
from any wrong committed by her. See Gilpatrick v. Cotting, 214 Mass. 426, 428, 
101 N.E. 993; Boott Mills v. Boston & Maine Railroad, 218 Mass. 582, 591, 106 N.E. 
680: Roosen v. Peter Bent Brigham Hospital, 235 Mass. 66, 70-72, 126 N.E. 392, 
14 A.L.R. 563: Gordon v. Cross & Roberts, Inc., 287 Mass. 362, 363, 191 N.E. 407. 

Since there was only one wrong, in which the mother did not personally par- 
ticipate, and legal satisfaction has been made for that wrong by the payment of the 
amount of the judgment in the case where the daughter was the defendant, the puni- 
tive requirements of the death statutes have been met. They do not require that a 
double penalty be exacted for a single wrong. The plaintiff is not entitled to pay- 
ment by the insurer of the amount awarded as damages in the case where the 
mother was the defendant. 

[6, 7] It is agreed that the plaintiff administrator recovered judgment, in the 
case in which the mother was the defendant, for the sum of $5,000 damages and 
$126 costs and interest. The plaintiff had the right to prosecute to final judgment 
both that action and the action in which the daughter was the defendant, although 
there can be satisfaction for damages in one action only. Since the actions were 
separate he also had the right to collect costs in both actions after he had obtained 
judgment in both. Savage v. Stevens, 128 Mass. 254, 255; Ryan v. Annelin, 228 
Mass. 591, 592, 118 N.E. 257. The plaintiff is here entitled to reach and apply the 
obligation of the defendant insurer, under the policy it issued, for the satisfaction 
of so much of the judgment in the case in which the mother was the defendant as 
awarded $126 as costs to the plaintiff. 

The decree is reversed and a decree is to be entered in favor of the plaintiff 
for the payment of $126 and costs. 

Ordered accordingly. 


CAMPBELL v. AMERICAN FIDELITY & CASUALTY CO No. 18. 
Supreme Court of North Carolina. Sept. 22, 1937. 
192 Southeastern Reporter 906. 


1. EMPLOYEE. 

_A hotel owner, rendering services to bus company, using hotel as passenger 
Station, by answering telephone and giving information in return for pass, on which 
she was riding in company’s bus when injured, was not excluded from coverage of 
bus company’s liability policy by provision excluding liability for injuries to insured’s 
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employees while using its busses or arising out of and in course of insured’s busi- 
ness. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. CONTROL OF DEFENSE. 

A bus company’s liability insurer, assuming full control of defense in action 
against insured for injuries to woman found by jury to have been passenger for 
hire in defendant’s bus, cannot be heard to question her legal status as passenger 
when injured in her subsequent suit against insurer for amount of judgment against 
insured. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. DEFENSE. 

A liability insurer, conducting defense of injured person’s suit against insured, 
though in insured’s name and behalf, with full opportunity to intervene and set up 
any defense it deems proper, is bound by result thereof when sued by injured per- 
son for amount recovered therein. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

4. DEFENSE. ‘ 

A bus company’s liability insurer, undertaking defense of injured passenger's 
suit against insured, to which insurer was liable under policy for amount of any 
judgment recovered by plaintiff is bound by such judgment. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

5. PASSENGER FOR HIRE. 

A hotel owner, riding in bus on pass received as her sole compensation for 
services rendered bus company at hotel used by it as passenger station, was 
“passenger for hire,” entitled to recover from company’s liability insurer amount 
of judgment against company for injuries sustained by her. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. LICENSE. 

A company issuing single liability insurance policy to two bus companies, busses 
of one of which were used in state on routes assigned to other company, which had 
state franchise, cannot be heard to deny its liability for amount of judgment against 
former bus company for injuries to passenger in bus specifically covered by policy 
while transporting passengers for hire on state roads because such company had no 
state franchise. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Superior Court, Currituck County; C. L. Williams, Judge. 

Action by Louise W. Campbell against the American Fidelity & Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. 

No error. 

On April 22, 1930, the defendant issued to the assured, Virginia Beach Bus 
Line, Inc., and/or Coastal Coach Lines, Inc., its policy No. PT—6491, indemnifying 
the assured “against any loss arising or resulting from claims on account of bodily 
injury or death suffered by any person or persons other than the Assured and his 
employees excluded herein as a result of accident occurring while the policy is in 
force.” The policy carried the usual requirement that the defendant should defend 
actions for the recovery of damages. 

There was a clause in said policy excluding certain employees of the assured 
from the coverage of said policy. 

Bus No. 15 of Mack make, with motor No. BA 703—79, was specifically included 
in the policy by indorsement. The liability to any one individually was likewise 
limited to $5,000. 

As required by resolution adopted by the Corporation Commission of North 
Carolina in 1927, indorsement (d) was likewise attached to said policy. This 
indorsement provides: “The insurance granted under this policy is hereby extended 
to cover any motor vehicle * * * specifically named, numbered, or otherwise desig- 
nated, or described in the policy sufficiently for identification, operated by the 
Assured while actually engaged in the transportation of passengers for compensa- 
tion upon any of the public highways in the State of North Carolina.” 

The Virginia Beach Bus Line, Inc., will hereafter be referred to as Bus 
Line, and the Coastal Coach Lines, Inc., will be referred to as Coach Lines. 

Plaintiff, while riding on one of the busses of the assured Bus Line named 
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in said policy, to wit, bus BA 703—79, on September 11, 1930, suffered certain 
personal injury. Suit was instituted against the Bus Line and judgment was 
recovered in the sum of $8,645. Upon notice to this defendant it appeared, 
assumed control, and directed the defense of the Bus Line in said suit. 

The Bus Line having become insolvent, this suit was instituted by the 
plaintiff to recover of the insurer the amount of her recovery, subject to the 
limitations in the policy. 

The defendant denied liability (a) for that the plaintiff, being an employee 
of the Bus Line, did not come within the coverage of the policy; (b) for that 
the policy limited the use of the motor vehicle in question to transportation of 
passengers for compensation purposes on schedule over routes authorized by 
the North Carolina Corporation Commisssion and that the assured, Bus Line, 
had no franchise to operate busses within the State of North Carolina. 

The Bus Line and the Coach Lines were controlled by the same interests 
and the two lines interchanged busses, the Bus Line busses being used at times 
on the scheduled runs of the Coach Lines under its franchise in North Carolina. 

Judgment was rendered in the court below in favor of the plaintiff and 
against the defendant in the sum of $5,000, and the defendant appealed. 

Thompson & Wilson, of Elizabeth City, for appellant. 

W. H. Oakey, Jr., of Hertford, and McMullan & McMullan, of Elizabeth 
City, for appellee. 

BARNHILL, Justice. 

}1] The hotel of the plaintiff at Hertford, N. C., was used by the Bus Line 
as a passenger station, or a bus stop. She rendered service to the Bus Company 
by) answering the telephone, giving information about the arrival and departure 
of busses and about the schedule, fares, and baggage. In return she received a 
pass entitling her to ride free of charge on the busses of the Bus Line. When 
injured, she was riding on the bus by virtue of the pass, going from Hertford to 
Norfolk. 

It may then be conceded that the plaintiff was an employee of the Bus Line 
at the time of her injuries. Her duties as such employee were confined to her 
hotel and her sole compensation was the pass she received. 

Was the plaintiff excluded from the coverage of the policy cited by reasons 
of the provision therein, excluding certain employees from the protection of 
the policy? 

Subsection A of the noncoverage clause excluded any employee of the 
assured while operating, maintaining, repairing, or using any automobile covered 
therein. The word “using” as contained in this clause would not embrace use 
as a passenger. Plaintiff's duties did not require her to operate, maintain, 
repair, or use any of the automobiles of the Bus Line. A reasonable interpreta- 
tion of this language, bearing in mind the rights of the assured and the intent 
of the parties to the contract, leads to the conclusion that plaintiff does not 
come within this section of the noncoverage clause. 

Subsection B excludes liability to any employee of the assured arising 
cut of, and in the course of the trade, business, profession, or occupation of the 
assured, It seems to be clear that the intent of this section was. to exclude those 
employees suffering injury which occurred in the course and which grew out of 
their employment in the trade, business, profession, or occupation of the assured; 
that is, those employees injured while acting within the scope of their employ- 
ment, 

Broadly speaking, the noncoverage clause excludes only those employees who 
were injured while about their master’s business. The plaintiff falls within 
neither of these classes. 

[2] Although she was an employee of the Bus Lines, she was not acting 
within the scope of her employment at the time of her injury. Although riding 
upon a pass given her in return for her services, she was a passenger for hire. 
The plaintiff's status as a passenger for hire at the time of her injury has hereto- 
fore been judicially determined in plaintiff's former action against the insured 
Bus Line, which the instant defendant exclusively defended at all stages. The 
jury found in response to issues submitted that the plaintiff was injured by 
the negligence of the Bus Line while traveling as a passenger for hire on one 
of its busses. 

The defendant insurer, having assumed full control of the defense in that 
cause, cannot now be heard to question the legal status of the plaintiff as a 
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passenger at the time of her injury. Hynding v. Home Accident Insurance 
Company, 85 A.L.R. 41, note; Fullerton vy. U. S. Casualty Company, 6 A.L.R. 
383, note. 

[3] “Where the insurer, although not being a party to an injured person’s 
suit against the insured, conducts the defense of that suit, although in the name 
and behalf of the insured, with full opportunity to intervene therein and set up 
such defense as it deems proper, it is bound by the result thereof when sued 
later by the injured person.” 6 Blashfield’s Cyc. on Automobile Law and Practice 
(Permanent Edition) § 4076, p. 442. 

[4] This defendant insurer having undertaken the defense in the case of 
this plaintiff against the insured, being responsible under its policy over to the 
assured on account of any judgment this plaintiff recovered against the Assured 
a damages caused by the negligence of the assured, is bound by the judgment 
therein. 

[5] Even though this question had not been judicially determined in a 
manner binding upon the defendant, we would hold that the plaintiff was a 
passenger for hire. 

[6] Passes issued for a valuable consideration, whether money or services, 
are in no sense gratuitous and an employee riding on such a pass is a passenger 
for hire. Norfolk Southern R. R. Co. vy. Chatman, 244 U.S. 276, 37 S.Ct. 499, 61 
L.Ed. 1131, L.R.A.1917F, 1128; Grand Trunk Ry. Co. vy. Stevens, 95 U.S. 655, 24 
L.Ed. 535. 

In 10 C.J. 635, 636, it is said: “A person riding on a pass is as much a 
passenger as if he were paying full fare, unless he refuses to comply with the 
conditions thereof, and, if the pass is given for a valuable consideration, he is a 
passenger for hire.” 

In 10 C.J. 637, it is said to like effect: “The consideration for the passes for 
such person is the service he renders.” 

To the same effect, it is said in Powell v. Pacific R. R. Co., 255 Mo. 420, 
164 S.W. 628: “Where a railroad company engaged an attorney td act as its 
local counsel and gave him an annual pass in consideration of his agreement 
not. to accept any cases against the company the attorney though using the 
pass on his own business, was a passenger.” 

|7] Even though the plaintiff had been a gratuitous passenger, the assured 
would have owed her the same degree of due care. To this effect see Cates v. 
Hall, 171 N.C. 360, 88 S.E. 524. 

We hold, then, that the plaintiff was not excluded from the coverage of said 
policy by reason of her employment by the Bus Lines. 

[8] Is plaintiff barred from recovery in this action by reason of the fact 
that the policy limited the use of the motor vehicle in question to transportation 
ot passengers for compensation purposes on schedule over routes authorized by 
the North Carolina Corporation Commission and the Bus Line had no franchise 
to operate busses within the state of North Carolina? 

The Bus Line, operating largely in the state of Virginia, but whose busses 
were used in North Carolina on routes assigned the Coach Lines, and the Coach 
Lines were equally insured by defendant’s policy. This policy by indorsement 
attached thereto expressly provides that: “The insurance granted is extended 
to cover any motor vehicle * * * specifically named, numbered or otherwise 
designated, or described, in the policy sufficiently for identification, operated 
by the Assured while actually engaged in the transportation of passengers for 
compensation upon any of the public highways of the State of North Carolina.” 
The bus upon which plaintiff was riding at the time of her injury was specifically 
included in the policy and was being actually operated for the ‘transportation of 
passengers for hire at the time plaintiff was injured. This defendant cannot now 
be heard to deny its liability under its policy by reason of the fact that at the 
time of the accident, resulting in injury to the plaintiff, it held no franchise from 
the Corporation Commission of North Carolina, authorizing it to operate its 
busses upon the public roads of North Carolina. The plaintiff is not excluded 
from the protection of the policy by reason of that fact. There was no error 
in the judgment below. No error. 
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MOWAD v. AUTOMOBILE UNDERWRITERS, Inc. 
Superior Court of Pennsylvania. Oct. 27, 1937. 
194 Atlantic Reporter 574. 
3. FRAUD. 

In action on fire policy, insurer, to defeat recovery, must show that alleged 
false swearing by insured in making proof of loss was done willfully and know- 
ingly and with intent to defraud insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal No. 8, February term, 1938, from order gf Court of Common Pleas, 
Lackawanna County, No. 556, September term, 1935; T. L. Hoban, Judge. 

Assumpsit by James Mowad against the Automobile Underwriters, Incorpor- 
ated, attorney in fact for the subscribers of the State Automobile Insurance 
Association, on a valued fire policy covering plaintiff’s motor truck. From an 
order discharging defendant’s rule for judgment against plaintiff for want of a 
sufficient reply to new matter set up in defendant’s affidavit of defense, the defend- 
ant appeals. 

Order affirmed, with a procedendo. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ., concurring. 

A. A. Vosburg, A. Floyd Vosburg, and Vosburg & Vosburg, all of Scranton, 
for appellant. 

R. L. Levy, Carlon O’Malley, Henry Nogi, and Ernest D. Preite, all of Scranton, 
for appellee. 

KELLER, President Judge. 

The defendant insurance company has appealed from the order of the court 
below discharging its rule for judgment against the plaintiff for want of a sufficient 
reply to the new matter set up in defendant’s affidavit of defense. The action is 
assumpsit on a “valued” policy of fire insurance covering plaintiff's motor .truck 
which was totally destroyed by fire on February 13, 1935. 

{1, 2] The argument in this court was largely directed to the proposition that 
the defendant was entitled to a judgment in its favor because the plaintiff had 
falsely and fraudulently warranted in his application for insurance that he had 
purchased the insured truck in the month of June, 1933, and had paid $4,900 for 
it, and that the truck was fully paid for and not encumbered, whereas in truth and 
in fact, it was alleged, the truck was purchased by plaintiff on May 3, 1933, under 
a lease agreement for a total price of $2,000, of which $500 was paid in cash and 
the balance of $1,500 was payable in fifteen monthly installments of $100 each. 
This, if proved on the trial of the case, would seem to constitute a good defense 
to the action, but, in the state of the pleadings, it did not warrant the entry of a 
summary judgment in favor of the defendant, for want of a sufficient reply to the 
new matter set up in the affidavit of defense; for the new matter in the affidavit 
of defense made no reference to the alleged false and fraudulent warranties in 
the application for insurance. These were averred by way of defense to the plain- 
tiff’s claim in the affidavit of defense proper, and not under the heading of “New 
Matter” which supplemented it. The Practice Act of 1915, as amended by the 
Act of April 22, 1929, P.L. 627 (12 P.S. § 390 et seq.), makes no provision for a 
plaintiff’s reply to the defendant’s affidavit of defense, except as respects the aver- 
ments contained under the heading “New Matter” (or set-off or counterclaim), 
following the averments in the affidavit of defense by way of answer to the plain- 
tiff’s statement of claim; and the rule for judgment for want of a sufficient reply 
to the new matter contained in the affidavit of defense is confined and limited to 
the averments set up under the heading “New Matter.” Hence summary judg- 
ment cannot be entered against the plaintiff for failure to make a sufficient reply 
or denial to matters of defense averred in the affidavit of defense but not averred 
by way of “New Matter.” See sections 14, 15, 16, and 17 of the Practice Act, as 
amended by Act of April 22, 1929, P.L. 627 (12 P.S. §§ 431, 451, 452, 735). 

[3, 4] The new matter contained in the affidavit of defense was confined to 
averments (1) that the plaintiff after the fire, on February 19, 1935, in connection 
with his proofs of loss, had made false and fraudulent representations, with intent 
to mislead or deceive the defendant, to wit, that he had paid $2,500 for the truck, 
of which $1,000 had been paid in cash and $1,500 was carried on mortgage, and 
that he had paid $700 for a body for said truck, whereas he had actually paid for 
the truck only $2,000 as above set forth, and the body had cost only $641; and 
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(2) “that the defendant [sic] by himself, his agents, servants or employees did 
unlawfully, wickedly and fraudulently contrive and conspire to burn said truck in 
order that the insurance under the policy of insurance might be collected.” Plain- 
tiff, in his reply, (1) denied that he, or any agent, servant, or employee of his did 
at any time contrive or conspire to burn the truck in order to collect the insurance, 
and averred that while being driven through the Borough of Mt. Pocono, on 
February 13, 1935, the truck was discovered to be on fire, and that he had no knowl- 
edge as to the cause of the fire; and (2) he denied that he had made any false and 
fraudulent representations in his statement of February 19, 1935, or had made any 
statements with the intent to mislead or deceive the defendant as averred in said 
new matter; he denied that he had told the defendant’s agent that he had paid 
$1,000 cash for the truck and averred that he had told him that he had paid $500 
cash; he admitted that the body had cost $641 but averred that the difference of 
$59 was not material and had not been fraudulently misstated; he averred that the 
statement as to a mortgage of $1,500 on the car, instead of an encumbrance to that 
amount by notes, was a mistake which was not fraudulently made and could not 
have misled the defendant, who knew that the law of this state made no provision 
for a mortgage on automobiles. 

In view of the fact that false swearing by the insured, after fhe fire, in making 
proofs of loss, in order to defeat his claim, must be shown by the insurance com- 
pany to have been done willfully and knowingly and with intent to cheat and 
defraud the company (Allegro v. Rural Valley Mut. Fire Ins. Co., 268 Pa. 333, 
337, 112 A. 140; Williams & Manning v. Southern Mut. Ins. Co., 108 Pa.Super. 
148, 156, 164 A. 128), we agree with the learned court below that the “new matter” 
averred in the affidavit of defense and plaintiff's reply to it did not sufficiently 
establish the fraudulent character of plaintiff’s representations in his proofs of 
loss and his intent to cheat and defraud the defendant thereby, to justify the entry 
of a summary judgment against him. 

The order is affirmed, with a procedendo. 


McCLANAHAN v. STATE AUTOMOBILE MUT. INS. CO. 
Court of Appeals of Tennessee, Eastern Section. July 31, 1937. 
Certiorari Denied by Supreme Court. Oct. 3, 1937. 
108 Southwestern Reporter (2d) 1102. 
4. PROOF OF LOSS. 

A named insured could not recover on automobile fire and theft policy 
where insured’s associate had applied for policy in insured’s name, had dealt 
with insurer’s agent as insured, and had signed proof of loss and sworn to it in 
insured’s name, even if parties acted innocently, since there was no meeting of 
the minds because of lack of identity of parties. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

5. APPLICATION. 

A named insured could not recover on automobile fire and theft policy 
containing provision protecting insurer against false swearing, even if he was 
illiterate, where insured was a successful bootlegger and transporter and swore 
falsely on witness stand in suit on policy, testifying first that he had signed 
application for policy in person, and later admitting that associate had taken out 
insurance for him and had used his name in application and in proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from Chancery Court, Hamblen County; James [L. Drinnon, 
Chancellor. 

Suit by George McClanahan against the State Automobile Mutual Insurance 
Company. From an adverse decree, defendant appeals. 

Decree reversed, and case dismissed. 

Taylor & McCanless, of Morristown, for appellant. 

A. T. Drinnon, of Morristown, for appellee. 

PortruM, Judge. } as 

On the 6th of May, 1935, one Pierce McCarter made application in writing, 
and in the name of George McClanahan, for a policy of fire and theft insurance 
covering a Ford sedan automobile to J. M. French, agent of the defendant State 
Automobile Mutual Insurance Company, and a policy of fire and theft insurance 
was issued in the name of George McClanahan, based upon the application bear- 
ing his name, covering the actual value of the car at the time of its loss. 
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The said Pierce McCarter is an admitted gambler and bootlegger, and the 
complainant George McClanahan is likewise a bootlegger living in the home 
of McCarter. Some time prior to July, 1935, the said George McClanahan was 
apprehended in North Carolina, transporting 70 odd gallons of whiskey, and as 
a result he was tried and sentenced to 2 years in the state penitentiary, but was 
able to have his term reduced to 6 months. 

In the month of July, 1935, the insured’s car was allegdly stolen from the 
streets of Newport, in the early hours of the evening, in front of a picture show 
where McCarter, who was in control and custody of the car, had gone to view 
a picture. The car was wrecked upon the highway and discovered the following 
morning, but when McCarter discovered the car was stolen when he came from 
the picture show he immediately telephoned the agent at Morristown notifying 
him of the theft of the car, and the agent communicated with him thinking he 
was McClanahan. Soon thereafter the company sent its attorney to Newport to 
investigate the loss, where he interviewed McCarter under the apprehension 
that MeCarter was in fact McClanahan, the insured named in the policy. At this time 
McCarter filled out and signed a proof of loss in the name of McClanahan, 
swearing to its contents. The attorney had to report to his company for direc- 
tions and return again to Newport to make or attempt an adjustment of the 
loss. He thought McCarter was McClanahan, as McCarter signed the proof of 
loss and swore to it in the name of McClanahan. The attorney returned a few 
days later to negotiate a settlement, but was unable at first to locate McClana- 
han, when he made inquiry for him. He was then told that McClanahan was in 
the penitentiary in North Carolina, where he had been for some time, and was 
advised that the man with whom he was dealing was a man by the name of 
Pierce McCarter, and an associate of McClanahan. This deception having been 
attempted upon the company, he declined to negotiate further, but interviewed 
McCarter as McCarter and not as McClanahan. McCarter told him that he and 
McClanahan had operated together and that he had purchased one or two cars 
as partner with McClanahan. He claimed an interest in or a right to the stolen 
car, and the right to make the settlement. 


The company denied liability upon the ground of misrepresentation, false 
identity, and false swearing. A bill was then filed in the name of McClanahan 
alleging the issue of the insurance policy to him, and its loss by theft, the proof 
of loss, the value of the car, and the right of the complainant to recover upon 
the policy exhibited to the bill. The bill was signed by counsel and not by the 
party; but in the meantime, on August 5, the convict had executed a power of 
attorney, authorizing the said McCarter to act for him and make the settlement, 
and it is assumed that under this power of attorney he directed his counsel to file 
the original bill, as was done. 


McClanahan returned from the penitentiary and took the stand to make out 
his case. In making out the case alleged in the bill, his counsel asked him if he 
applied for the insurance, and he answered he did, stating that he owned the 
car, describing it, and answering other questions asked him as if he had acted 
in person. To foreclose the matter his counsel asked him if he signed the 
application in person, and he stated that he did. Counsel had made out the 
prima facie case as alleged in the bill, and he turned the witness over to opposing 
counsel, 


, Defendant’s counsel was not deceived and turned immediately to his state- 
ment that he had signed in person his name to the application; when the witness 
discovered that the deception could be carried no further he admitted that he 
had not signed his name, but that McCarter had taken out the insurance for 
him, and had used his name in the application and in the proof of loss. Had the 
witness’ attorney known the facts he would have made out a case of agency in 
the bill and would have attempted to prove it; that is, if he had known the 
position later taken by the complainant, for if he had known the real facts he 
would not have brought the bill. It is, therefore, seen that the complainant 
deceived his own attorney, he deceived the agent who wrote the insurance, he 
deceived the attorney who attempted to make the adjustment, and he did this 
through his associate, Pierce McCarter. If he did not, then McCarter deceived 
these parties and was using McClanahan as a tool to accomplish the ultimate 
results of the deception. 

The company’s agent thought he was dealing and contracting in person with 
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the complainant McClanahan, and he had no intimation that he was dealing 
with McClanahan’s agent, or that McCarter was signing any but his own name 
to the application for the insurance. 

[1] “There is no agreement where one party enters into the contract under 
a mistake as to the identity of the other party as where the party contracted 
een falsely represented himself to be another. * * *” Teoieaaie, 13 

ie ; 

[2] “Everyone has a right to select and determine with whom he will 
contract, and cannot have another person thrust upon him without his consent.” 
Arkansas Valley Smelting Co. v. Belden Co., 127 U. S. 379, 8 S.Ct. 1308, 1309, 
32 L.Ed. 246. 

[3, 4] A person who deals with another as agent of an undisclosed principal 
cannot set up the contract in his own name when it is discovered that he was 
not the agent of an undisclosed principal. There was no meeting of the minds. 
Winchester v. Howard, 97 Mass. 303, 93 Am.Dec. 93. Upon these well-established 
principles, in this case, if it can be said that the parties acted innocently, there 
was no meeting of the minds, for the lack of identity of the parties to the 
contract. 

[5] And the complainant was guilty of false swearing upon the witness 
stand. He cannot be excused because of his illiteracy and ignorance, for he 
may be illiterate, but he is not ignorant. He has been what appears to be a 
successful bootlegger and transporter, and this class of illiterate mountain men 
are never ignorant. The policy contains a provision protecting the company 
against false swearing, and it should have application here. 

The decree of the lower court is reversed, and the case dismissed, with 
costs. 


SHIPLEY v. AMERICAN CENTRAL INS. CO. No. 1. 
Court of Appeals of Tennessee, Eastern Section. July 31, 1937. 
Certiorari Denied by Supreme Court Oct. 16, 1937. 
109 Southwestern Reporter (2d) 100. 
1. PROOF OF THEFT. 

Evidence that owner parked automobile in street, that when it was missed 
owner made inquiries throughout district, that automobile was found destroyed by 
fire after apparently having been driven into thicket in great haste and intentionally 
set afire, that spare wheels having wire spokes had been removed without forcing 
locks, and that owner was required to make inquiry to reach scene of fire after 
being advised where automobile was located, sufficiently established that automobile 
was stolen to authorize recovery on automobile fire and theft policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. BURDEN OF PROOF. 

Where insurer alleges that representations made by insured in application for 
insurance are false, burden of proving falsity of such representations rests on 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 646]1%].) 

3. MATERIALITY. 


An insurer has burden of establishing materiality of misrepresentations of 
insured, relied upon by insurer, to defeat recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

4. MISREPRESENTATION. 

Evidence that insurance agent made memorandum from information given him 
by insured from insured’s memory, that stenographer in office of insurance agency 
transcribed information from memorandum to automobile fire and theft policy, and 
that policy contained erroneous statements as to motor and serial numbers and year 
model, was insufficient to establish misrepresentation by insured or his agent, so as 
to avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. MISREPRESENTATION. 


Speculative evidence is insufficient to establish misrepresentation by insured or 
his agent, such as will avoid policy. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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6. COST. 

Under automobile fire and theft policy limiting liability to actual cash value of 
automobile, not to exceed $1,500, misrepresentation, if any, that cost price of auto- 
mobile was $4,450, whereas cost price was actually $3,900, was not material to the 
= especially where automobile was purchased 4 or 5 years prior to issuance of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

7. AGENCY. 

Under evidence that insurance agent made memorandum from information 
given him by insured from memory, that stenographer in office of insurance agency 
transcribed information to automobile fire and theft policy, that agent, who was 
familiar with automobile, stated to operator of agency that automobile was in good 
condition and that agent considered risk a good one, and that policy contained 
erroneous statements as to motor and serial numbers, cost price, and year model, 
insured’s misrepresentations, if any, would not bar recovery on policy, since policy 
was written in reliance on agent’s statements, rather than insured’s statements. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

9. CASH VALUE. 

Under automobile fire and theft policy limiting liability to actual cash value 
not to exceed cost of replacement with automobile of like type and quality, evi- 
dence that, although no agency for such particular make of automobile was located 
in community, automobiles of same type and character were sufficiently dealt with 
that dealers could estimate value of automobile as being from $150 to $200, based 
partly on consideration of trade-in value of automobile, authorized recovery of only 
$200, and not intrinsic or potential value of automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

10. MARKET VALUE. 

Under automobile fire and theft policy limiting liability to actual cash value 
not to exceed cost of replacement with automobile of like type and quality, if there 
was no fair market for automobile in community, insured had burden of establishing 
location of such a market, and cost of transportation thereto. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from Chancery Court, Washington County; S. E. Miller, Chancellor. 

Action by A. L. Shipley against the American Central Insurance Company. 
From a decree for complainant, defendant appeals. 

Decree in accordance with opinion. ; 

Donald T. Stant, of Bristol, and Simmonds & Bowman, of Johnson City, for 
appellant. 

Cox, Taylor & Epps and W. E. Miller, all of Johnson City, for appellee. 

McAntis, Judge. 

This is an action upon a policy of automobile fire and theft insurance issued to 
the complainant below, A. L. Shipley, on November 24, 1934, upon a Stutz automo- 
hile. The chancellor decreed a recovery in the sum of $1,500; the maximum amount 
of coverage provided by the policy. The company has appealed, and insists: (1) 
That the evidence is insufficient to show that complainant’s automobile was either 
stolen or accidentally burned; (2) that insured misrepresented the cost price, year 
model, and motor and serial numbers in applying for the policy, all of which were 
misrepresentations material to the risk upon which the insurer relied, and (3) that, 
if entitled to recover, the recovery should have been limited to the actual cash value 
of the automobile at the date of the fire, which the insurer insists was between $150 
and $200. , 

[1] (a) We think the proof supports the chancellor’s finding that complainant's 
automobile was stolen while parked across the street from complainant’s office 
between 9 and 9:30 o’clock at night on October 2, 1935. Complainant discovered the 
theft upon returning from his office, where he had gone about 30 minutes before, 
and it appears from the uncontradicted proof that he instituted an immediate and 
diligent search by contacting local police officers in Jonesboro, where the car was 
stolen, as well as police officials in surrounding towns. According to his testimony, 
he interviewed local business people and police officials on the night of the alleged 
theft. None of them, although named in complainant’s testimony, were introduced 
for the purpose of impeaching his testimony. At the request of counsel for defend- 
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ant, telephone slips were exhibited by complainant showing calls to have been made 
to other towns in an effort to locate the car. As a result of these efforts, the auto- 
mobile was located by the sheriff of Greene county in a remote section near Chimney 
Top Mountain, completely destroyed by fire, on October 4, 1935. 

Complainant testified that he had never been in this section of the country, and 
his testimony, corroborated by the testimony of another witness, shows that it was 
necessary for him to make inquiry to reach the scene of the fire after being advised 
by the police or sheriff of Greeneville, Tenn., where the car was located. 


While the charge is not directly made that complainant destroyed, or procured 
some one else to destroy the car, much stress is laid upon the fact that when dis- 
covered following the fire two spare wheels locked in the well of the front fenders 
were missing. It is insisted that these wheels could not have been removed without 
a key, except by forcing the lock. No witness qualifying as an experienced lock- 
smith was introduced in support of this contention, although lay witnesses were 
introduced who stated that it appeared impossible for these wheels to have been 
removed without interfering with the locks. The spokes of the wheels are shown 
to have been made of wire, and it is not shown that the wheels could not have been 
removed by cutting or removing these spokes. We agree with the chancellor that, 
in view of complainant’s apparently sincere and diligent efforts to locate the car and 
apprehend the thief, the circumstances relied upon are altogether insufficient to 
implicate him in the theft and destruction of the car. It is shown that it was pur- 
posely burned by some one after the removal of the spare wheels and tires, but the 
proof shows that the car was driven into a thicket apparently with great haste, and 
that it was run over saplings and other obstructions, and partially wrecked before 
the fire. It might be plausibly argued that the thief started the fire after the car 
had been damaged and removed the numbers (as shown by the proof) for the pur- 
pose of making difficult the identification of the car, and thus delaying the pursuit. 

(b) With respect to the alleged misrepresentation of the cost price, year model, 
and motor and serial numbers, the chancellor found that complainant was innocent 
of any intentional misrepresentation; that the erroneous statement of the cost price, 
year model, and motor and serial numbers contained in the policy were not material 
to the risk, and further, that, if material, were not relied upon by the insurer in the 
issuance of the policy. 


The policy in question was issued through the General Insurance Agency of 
Johnson City, an agency of the defendant company, operated by Mr. I. B. Spraker. 
The policy was solicited by Mr. A. K. Keys, a licensed life insurance agent in Jones- 
boro. Mr. Keys was not authorized to write automobile fire and theft insurance, and 
it appears that he habitually brokered such of this character of insurance as he was 
able to sell through the General Insurance Agency of Johnson City. The informa- 
tion with respect to the car was given by complainant to Mr. Keys from memory, 
except that the motor and serial numbers were taken from a license receipt, but it 
does not definitely appear for what year the receipt was written. Mr. Keys made a 
memorandum of this information upon the back of an envelope which was delivered 
to Mr. Spraker when Mr. Keys went to his office to secure-the policy. Mr. Keys 
was familiar with the automobile, had known complainant for many years, and 
stated to Mr. Spraker that the automobile was in good condition, and that he, Mr. 
Keys, considered the risk a good one. After going over these matters with Mr. 
Keys and obtaining from him information material to the risk, the policy was 
delivered to Mr. Keys to be redelivered to complainant. 


The policy describes the automobile insured as follows: “Year Model 1930, 
Trade Name Stutz, Type of Body, Sedan, Serial Number 91939, Motor Number 
DC-59S, Actual Cost to Assured Including Equipment $4,450.00, Date Purchased 
Month —— Year 1930, New or Secondhand, New.” Complainant testified that he 
told Mr. Keys the car was purchased either in the year 1928 or 1929; that if pur- 
chased in 1928 it was a 1929 model, and if purchased in 1929 it was a 1930 model; 
that to the best of his recollection it cost $4,250 f. o. b. Indianapolis, which, with 
$200 added for tires, totaled $4,450; and that Mr. Keys of his own accord entered 
the $200 representing the cost of tires. The memorandum made by Mr. Keys was 
not produced. Mr. Keys testified that he was unable to remember the exact data 
contained in it, and was not in position to state that the description contained in the 
policy is the same as that contained in his memorandum. He does not deny com- 
plainant’s testimony to the effect that he told Mr. Keys that he did not remember 
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whether the car was purchased in 1928 or 1929, and that according to his recollection 
it cost, exclusive of tires, $4,250. 

[2] Where the insurer alleges that the representations made by the insured in 
an application for insurance upon which the policy was issued are false, the burden 
of proving the falsity of such representations rests on the company. Mobile Life 
Insurance Company v. Morris, 3 Lea 101, 31 Am.Rep. 631; Gordon v. United States 
Casualty Company (Tenn.Ch.App.) 54 S.W. 98; Metropolitan Life Insurance Co. 
v. Borsje, 2 Tenn.App. 173; Ball v. New York Life Insurance Co., 3 Tenn.App. 102; 
Southern Surety Co. v. Poles, 8 Tenn.App. 78; Interstate Life & Accident Co. v. 
Potter, 17 Tenn.App. 381, 68 S.W.(2d) 119. 

[3] The burden is also upon the insurer to establish the materiality of the 
misrepresentations relied upon. Penn Mut. Life Insurance Co. v. Mechanics’ 
Savings Bank & Trust Co. (C.C.A.) 72 F. 413, 414, 38 L.R.A. 33. 

[4, 5] In this case, we think defendant failed to carry the burden of estab- 
lishing the alleged misrepresentations with respect to motor and serial numbers 
and year model. It is impossible to determine from the evidence whether these 
errors occurred when Mr. Keys made the memorandum, or occurred in the 
course of transcription from the memorandum to the policy by the stenographer 
in Mr. Spraker’s office, who was not introduced as a witness. The memorandum 
appears to have been made in longhand, and it is as reasonable to suppose that 
the stenographer made the error in reading or transcribing these numbers as it 
is to suppose that complainant gave Mr. Keys erroneous information, or that he 
gave him correct information and that Mr. Keys made an error in setting the 
numbers down. If the error was made in the office of its agent, defendant 
would not be in position to rely upon it in avoidance of the policy, for the court 
would not be warranted in decreeing an avoidance of the policy upon the ground 
cf misrepresentation unless it appeared that the misrepresentation was made 
by complainant or his agent, and it cannot arrive at such a conclusion upon 
speculative evidence. 

[6] With respect to the cost price of the automobile, the chancellor found that 
the car itself cost $3,900, which, together with the cost of tires, totaled, with reason- 
able approximation, the cost price of $4,450 stated in the policy. The policy 
describes the car as a 1930 model. According to the evidence, this would indi- 
cate that it was purchased four or five years prior to the issuance of the policy. 
While the cost price might well be considered a factor in determining the amount 
of insurance, the older the automobile is the less important this factor becomes in 
determining the amount of the risk. In this case, the policy is what is known 
as an “open policy,” which limits liability to the actual cash value of the property 
at the time of loss, never to exceed the sum of $1,500. In the light of this pro- 
vision of the policy and the age of the car, the contention that the misstatement 
of the purchase price showing it to have cost less than [0 per cent. more than 
the actual cost constitutes a misrepresentation material to the risk reasonably 
calculated to induce the issuance of the policy is without material force or 
substance. 

[7] But, however, these matters may be, we are of the opinion, as was the 
chancellor, that the policy was written upon independent knowledge of defend- 
ant’s agent or, at least, upon statements made by Mr. Keys to the effect that 
the car was in excellent condition and that complainant was a good risk. This 
appears from the testimony both of Mr. Spraker and Mr. Keys. 

In Cooley v. East & West Insurance Co., 166 Tenn. 405, 61 S.W.(2d) 656, 
659, the court, speaking through Mr. Chief Justice Green, said: 

“Representations by one of the parties to a contract cannot be relied on by 
the other party to avoid the contract unless such representations afforded a 
material inducement to the formation of such contract. This is true of insurance 
contracts as well as other contracts.” 

The proof shows conclusively that, irrespective of motor and serial numbers 
ov year model, the car destroyed by fire was the same car known by Mr. Keys 
and by him described to Mr. Spraker when the policy was issued, and we think 
complainant was correctly held entitled to recover upon the policy. 


(c) As to the limit and measure of recovery, the policy provides: 


“This Company’s liability for loss or damage to the automobile described 
herein shall not exceed the actual cash value thereof'at the time any loss or 
damage occurs, and the loss or damage shall be ascertained or estimated accord- 
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ingly, with proper deductions for depreciation however caused, and without 
compensation for loss of use, and shall in no event exceed the limit of liability, 
if any, stated in paragraph C, nor what it would then cost to repair or replace 
the automobile or parts thereof with other of like kind and quality; such ascer- 
tainment or estimate shall be made by the assured and this Company, or if they 
differ, then by apprasial as hereinafter provided.” 

The proof shows that complainant’s automobile was capable of giving service, 
with proper treatment, for at least 100,000 miles, and that it had been run only 
approximately 18,000 miles at the time of the fire. It is insisted in behalf of 
complainant that his recovery should be measured by the real or intrinsic value 
of the automobile to him, to be arrived at by considering the wear and tear up 
to the date of loss as well as its potentiality for future use, and that to place 
such an automobile upon the market at its actual cash value would be to sacrifice the 
greater part of its real or intrinsic value. 

[8, 9] The proof shows that with the advent of small modern automobiles 
which operate much more economically than the large expensive types of 
previous years, are equally as comfortable to ride in, and capable of attaining 
greater speed than older models, it has become very difficult to dispose of old 
cars of this type. However, it is shown that they can be sold at some price on 
the market. It appears that automobiles of this type and character, including 
Packards and Cadillacs, are dealt in with sufficient frequency in Johnson City 
that automobile dealers, some five or six of whom testified for defendant in this 
case, were able to place a value of from $150 to $200 upon complainant’s automo- 
bile. We infer from their testimony that their estimation of its value is based, 
in part at least, upon what it could be traded in for upon a new car, which the 
court knows judicially is more favorable to complainant than to fix a value based 
strictly upon its cash market value. It would seem, therefore, that complainant’s 
automobile could be replaced by another automobile “of like type and quality,” 
and that the policy provision that the liability of the company should never 
exceed the cost of replacing the automobile with another of like kind and 
quality has direct application to this case. 

We are further of opinion that the automobile in question is not of such 
nature that its market value cannot be determined, and that the case of Gulf 
Compress Company v. Assur. Company, 129 Tenn. 586, 167 S.W. 859, relied upon 
by complainant, is not in point. 

After observing that the same test of value may not be applied to different 
kinds of property and that the test to be applied in a particular case depends 
largely upon the nature of the property insured, its condition, and other circum- 
stances existing at the time of loss, Mr. Couch proceeds to state: 

“Ordinarily, where the subject matter of the insurance is of a nature such 
that its market value can be readily determined, such value is applied as the 
test of ‘actual cash value’ under policies insuring to that extent. For instance, 
the ordinary market value test has been applied in the case of policies which so 
provided, where the property insured consisted of merchandise, such as dry 
goods, stocks of clothing or dresses, medical goods etc., cotton in warehouse, 
stored cotton bagging, unthrashed grain in stacks, corn, hay, live stock, and 
other personal property, lumber, lath, shingles, etc., manufactured by the insured, 
a secondhand automobile.” Couch on Insurance, Vol. 7, § 1840, pages 6129, 6130. 
See, also, the same text, Vol. 6, page 5089, and 14 RCL. page 1304, § 478. 

We think the foregoing is the correct rule to be applied in this case. To 
adopt the rule insisted upon by complainant would open the way for the 
unscrupulous to go upon the market and purchase ‘used automobiles, procure 
insurance at an amount greatly in excess of the cost, and, in event of the des- 
truction of the property, the recovery, based upon the intrinsic or potential value 
of the automobile, would in almost every case exceed the cost price. The insurer 
has a right to protect itself against the possibility, if not the probability, of being 
overreached in this manner. The court is not warranted in ignoring the provision 
ot the contract designed to effect the removal of such a possibility, though it 
may occur, as appears to be the case here, that the insured would prefer to 
continue the operation of his old car rather than sacrifice it upon the prevailing 
market. Giving effect to the provisions of the policy, we conclude that the 
recovery in this case must be limited to the sum of $200, the amount shown by 
the weight of the evidence to be the actual cash value of camplainant’s auto- 
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niobile at the time of the fire and the cost of replacing it with another of like 
kind and quality. 

[10] It is suggested that Johnson City is not a fair market for used Stutz 
automobiles, since there is no agency at that place dealing in this particular 
make of automobile. However, complainant undertook to establish its market 
value by at least one local automobile dealer, and if there was no fair market at 
that place the burden of proof was upon complainant to establish the location 
of such a market, and the cost of transportation to such market. We find no 
proof of these matters in the record, and it results that the decree to be here 
omnes will be for the sum of $200, with interest and costs, including costs of 
appeal. 


FERRIS et ux. v. SOUTHERN UNDERWRITERS. No. 8584. 
Court of Civil Appeals of Texas. Austin. Aug. 4, 1937. 
Rehearing Denied Oct. 4, 1937. 
109 Southwestern Reporter (2d) 223. 
1. COMPULSORY INSURANCE. 

Policy covering liability of insured by reason of ownership or use of automo- 
bile required by city ordinance of operators of automobiles engaged in carrying 
passengers for hire, which provided that insurer would pay directly to any judg- 
ment creditor who had been injured by negligent use of automobile any amount 
not in excess of $2500, and providing for survival of action, inured to the benefit 
of general public as well as to assured named. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. LIABILITY. 

Policy covering liability of assured by reason of ownership or use of auto- 
mobile required by c?ty ordinance and providing that insurer would pay directly to 
any judgment creditor who had been injured by negligent use of automobile any 
amount not in excess of $2500, and providing for survival of action, was a contract 
of indemnity against liability for damages, as against contention no liability arose 
unless assured had actually paid judgment against him. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. CREDITOR. 

Where policy required by city ordinance of taxicab operators provided that 
insurer would pay directly to any judgment creditor who had been injured by 
negligent use of automobile any amount not in excess of $2500, describing judgment 
creditor as any person who has procured final judgment for damages against assured 
by reason of negligent operation of automobile, plaintiff who had recovered from 
assured for death of minor son was a “judgment creditor” within term as defined 
in the ordinance and policy and was entitled to recover from insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. CONSTRUCTION. ‘ 

Where two interpretations equally fair may be given to contract of insurance, 
that which gives greater indemnity will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. DEATH CLAIM. 

Policy covering liability of assured by reason of ownership or use of automo- 
bile as required by city ordinance of taxicab operators, for injuries or accidental 
death suffered by any person as result of accident, and providing that insurer would 
pay directly to any judgment creditor who had been injured by negligent use of 
automobile any amount not in excess of $2,500, and providing for survival of action, 
and describing judgment creditor as any person who has procured final judgment 
for damages against assured by reason of negligent operation of ama pro- 
vided liability for injuries resulting in death. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. CONTROL OF DEFENSE. 

\ defense by insurer in action on policy that a certain claimed liability is not 
within the policy terms is waived when insurer assumes Absolute control under 
the terms of its contract with insured of the action brought against insured to 
recover damages. 

(For other cases, see Insurance, Dec Dig. § 388[5].) 
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7. COVERAGE. 

Under policy covering liability of assured by reason of ownership or use of 
an automobile which obligated insurer to defend actions brought against assured 
by reason of accident arising out of use of automobile, where plaintiff brought 
action to recover against insured for death of decedent who was struck by insured’s 
automobile, and insurer appeared and defended the suit, insurer became liable on 
the contract as against contention that plaintiff’s claim was not within terms of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from District Court, Travis County, 126th Judicial District; Roy C. 
Archer, Judge. 

Action by R. Q. Ferris and wife against the Southern Underwriters. Judgment 
for defendant, and plaintiffs appeal. 

Reversed and rendered. 

Polk Shelton & Emmett Shelton and Everett L. Looney, all of Austin, for 
appellants. 

Battaile, Burr & Holliday, of Houston, for appellee. 

Bair, Justice. , 

Appellants, R. Q. Ferris and his wife, Cora Ferris, sued appellee, the South- 
ern Underwriters, to recover the sum of $2,500 on a certain automobile contract 
or policy of insurance issued by appellee to G. A. Carter. The trial to the court 
without a jury resulted in judgment for appellee. 

The agreed facts showed that the automobile contract or policy of insurance 
was procured by Carter for the purpose of complying with the city ordinance 
and to obtain a license or permit to operate his taxicabs for hire within the city 
of Austin. It described a certain automobile owned by Carter, which was being 
operated on December 10, 1934, by an employee of Carter, who ran it into or 
against George W. Ferris, a son of appellants inflicting personal injuries from 
which he died. Shortly after his death appellants sued Carter and recovered 
judgment of $4,300. Appellee, through its attorney, appeared and defended said 
suit. The judgment became final, and appellants demanded payment of both 
Carter and appellee, but no part of it was paid. No execution was issued against 
Carter because he was notoriously insolvent. 

The pertinent portions of the ordinance of the city of Austin regulating 
the operation and use of automobiles engaged in the business of carrying pas- 
sengers for hire within the city, and providing that before any license issue to 
such automobile operator he must furnish a bond or policy of insurance, reads 
as follows: 

“* * * that the holder of the license * * * shall pay to the City Manager of 
the City of Austin * * * for the benefit of any judgment creditor who has been 
injured * * * through negligent operation of such automobile * * * or will pay 
directly to any judgment creditor who has been injured * * * any amount or 
amounts of money that shall have been awarded by final judgment * * * against 
such licensee on account of such injury, not exceeding for bodily injury to any 
one person the sum of $2,500.00. * * * The said bond or policy shall provide that 
each such cause of action shall survive in case of death of the injured person 
for the benefit of the heirs and beneficiaries of such person, * * * 


“The term ‘judgment creditor’ shall mean any person, firm, or corporation 
who has procured a final judgment in a court of competent jurisdiction against 
a licensee hereunder for property damages and/or for personal injuries by rea- 
son of the negligent operation of the automobile engaged in the business of 
carrying passengers for hire under the provisions of this ordinance within the 
city of Austin.” 

The coverage clause of the bond contract or policy of insurance furnished by 
Carter in compliance with this city ordinance reads as follows: “Coverage A— 
Bodily Injury. Against direct loss by reason of the liability imposed upon the 
Assured by law for damages by reason of the ownership, maintenance or use 
of the automobile or automobiles described in Item 4 of the Schedule of War- 
ranties (including loading or unloading thereof) to an amount not exceeding 
the limits hereinafter stated, if such claims for damages are made on account 
ef bodily injuries or death accidentally suffered, or alleged to have been suffered, 
by any person or persons as the result of an accident occurring while this policy 
is in force.” 
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The indorsement attached to the bond or policy, made under compulsion 
of the ordinance, provides: “Notwithstanding any printed provisions of this pol- 
- to the contrary, and this endorsement will repeal any such conflicting pro- 

sion, this policy is intended that The Southern Underwriters will pay directly 
to any judgment creditor, who has been injured, or whose property has been 
damaged * * * through the negligent operation of the automobile herein des- 
cribed, by the assured * * * any amount * * * of money * * * awarded to such 
person or persons by final judgment * * * against such licensee and assured on 
account of any such injury or injuries, not exceeding for bodily injury to any 
one person the sum of $2500.00 * * *; and that each cause of action shall sur- 
vive, in case of the death of the injured person for the benefit of the heirs and 
beneficiaries of such person * * * The term ‘judgment creditor’ as used in this 
indorsement shall mean any person * * * who has procured a final judgment 
* * * against the licensee and assured hereunder for damages or personal injur- 
ies and/or for property damaged by reason of the negligent operation of the 
automobile herein described. * * *” 

Appellants brought this suit seeking to recover the amount of the bond or 
contract liability upon two grounds, as follows: (1) Because appellants were 
judgment creditors, and the automobile contract or policy of insurance covered 
“bodily injury” resulting in death, and obligated appellee to pay to any “judg- 
ment creditor,” as defined, the amount awarded by final judgment on account 
of any injury or damages inflicted by the negligent operation of the automobile 
by the assured; (2) because in assuming the defense of the suit brought by 
appellants against the assured, G. A. Carter, without reservation of right or non- | 
waiver agreement, the appellee insurer became liable for the judgment to the 
extent of the policy obligation, even though the policy or contract did not cover 
damages for death resulting from injuries. 


By its answer and on the trial, appellee urged the following defenses, which 
the trial court sustained: (1) That the automobile contract sugd upon is by its 
terms strictly an indemnity contract indemnifying the assured against loss, and 
affords no right of action to any party other than the assured named, except 
to those who are entitled to sue as a “judgment creditor,” as defined in the con- 
pon (2) that appellants were not such a “judgment creditor,” because the pol- 

icy did not cover damages for personal injuries resulting in death; (3) that, 
since appellants had no right of action on the automobile contract, appellee did 
not become liable on such contract by appearing and defending through its 
attorney the suit brought by appellants against G. A. Carter, the assured. 

[1] The trial court erred in sustaining each of the defenses urged by appellee. 
The bond or contract was executed under compulsion of the city ordinance, and 
it inured to the benefit of the general public as well as to the assured named. 
In the case of Grasso v. Motor Freight Lines, 125 Tex. 154, 81 S.W.(2d) 482, 484, 
486, the Supreme Court, in construing the nature and extent of the bond or pol- 
icy of insurance required of motor bus or truck operators under sections 11 and 
13 of article 91la, Vernon’s Ann.Civ.St., held as follows: “It is clear to us that 
these bonds were intended for the protection of the general public as well as the 
motor owners. This must be true, because, if the bond is for the protection of 
the owner or insured alone, then one of the principal purposes that the Legis- 
lature undoubtedly attempted to accomplish, the protection of the public, has 
failed. We therefore hold that the bonds provided by sections 11 and 13 inure 
to the benefit of the general public as well as the motor owners, but that such 
liability, in so far as the issues of this case are concerned, does not arise until 
there is a judgment against the owner.” 

[2] Under this decision the bond or contract sued upon is a contract of 
indemnity against liability for damages rather than a simple contract of indem- 
nity against damages; that is, appellants being the parties to whom the benefit 
inured, their right of action arose against appellee on the bond or contract when 
they obtained their final judgment against Carter for damages based upon negli- 
gent operation of the automobile covered by the bond or contract. It is also 
clear that the obligation of appellee was one of liability against damages, because 
the ordinance of the city, and the bond executed in pursuance thereto, in cer- 
tain terms authorized or required appellee to “pay directly to any judgment 
creditor,” after final judgment against the sasaeel named, the amount of the 
contract liability. And it is also manifest that appellee erroneously contended, 
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and the trial court erroneously concluded, that the bond or contract is one of 
indemnity only and imposed no liability upon appellee until the assured, Carter, 
actually paid the judgment against him in favor of appellants. 

[3-5] The-trial court also erroneously concluded that appellants were not a 
“judgment creditor,” as defined, because the bond or contract did not cover 
bodily injuries resulting in death. 

The city ordinance having provided that the bond or contract required of 
taxicab operators shall cover injuries, and that the “cause of action shall sur- 
vive, in case of the death of the injured person, for the benefit of the heirs and 
beneficiaries of such person,” and the bond or contract having by express terms 
imposed liability upon appellee “for damages * * * on account of bodily injuries 
or death accidentally suffered,” and having provided that appellee would pay 
“directly to any judgment creditor * * * who has procured a final judgment” 
against the assured for damages resulting from the negligent operation of the 
automobile covered, and appellants having recovered such a judgment against 
the assured for injuries resulting in the death of their minor son, they are a 
“judgment creditor” within the meaning of that term as defined in the ordinance 
and the bond or contract sued upon and they are entitled to recover the result- 
ing damages from appellee to the extent of the bond or contract obligation. 
There could have been no reason for providing in the city ordinance that the 
cause of action for personal injuries would survive the death of the injured per- 
son in favor of his heirs and beneficiaries, or for the bond or contract providing 
for liability for damages resulting from bodily injuries or accidental death, if 
it were intended to limit recovery only to the party actually injured. Nor does 
the term “judgment creditor” as used in the ordinance and bond or contract so 
limit recovery. The ordinance defined a “judgment creditor” as “any * * * per- 
son who has procured a final judgment * * * against a licensee * * * for property 
damages and/or for personal injuries, by reason of the negligent operation of 
the automobile” by licensee. The bond or contract defined such “judgment 
creditor” as “any person * * * who has procured a final judgment * * * against 
the licensee and assured hereunder for damages or personal injuries,” etc. Under 
these definitions of a “judgment creditor”, when construed in connection with 
the coverage clause and the purpose of the ordinance in requiring the bond or 
contract for the benefit of the public generally, the bond or contract necessarily 
covers damages “on account of bodily injuries or death accidentally suffered.” 
If this last-quoted provision does authorize or fix liability of injuries resulting 
in death, which it obviously does, and the provision defining a “judgment credi- 
tor” as only the one injured, as contended by appellee, then there is an apparent 
conflict between the two provisions, which renders the bond or contract ambig- 
uous and uncertain, and calls, therefore, for the application of the rule that where 
two interpretations equally fair may be given, that which gives the greater 
indemnity will prevail. 

|6-7] The trial court also erred in holding that appellee did not become liable 
on such bond or contract by appearing and defending through its attorney the 
suit brought by appellants. The bond or contract obligated appellee to defend 
such suit. The agreed facts showed that appellee, through its attorney, 
“appeared and defended such suit.” The rule is settled in this state that “a 
defense by the insurer, in an action on the policy, that a certain claimed liability 
is not within the policy terms, is waived when it assumes absolute control, under 
the terms of its contract with insured, of the action brought against the insured 
to recover damages.” American Indem. Co. v. Felbaum (Tex.Civ.App.) 225 
S.W. 873, 874, affirmed in 114 Tex. 127, 263 S.W. 908, 37 A.L.R. 633. Or, as is 
said in 11 Am. & Eng. Enc. Law (2d Ed.) p. 13, “where the insurer undertakes 
the defense of the action by the injured party against the insured, with full 
information as to the character of the injury, it will be deemed to have waived 
the point that such injury was not one which would have entitled the insured 
to recovery.” Automobile Underwriters’ Ins. Co. v. Murrah (Tex.Civ.App.) 40 
S.W.(2d) 233; Dallas Coffee & Tea Co. v. Williams (Tex.Civ.App.) 45 S.W.(2d) 
riley: By Braziel (Tex.Civ.App.) 93 S.W.(2d) 1213; 41 A.L.R. 523; and 81 


“The judgment of the trial court is reversed and judgment is here rendered 


for appellants against appellee for the sum of $2,500, together with interest at 6 
per cent. from the date of appellants’ judgment against Carter, the assured, 
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until the date of this judgment, which shall bear interest at the rate of 6 per 
cent. until paid; and for all costs of court. 
Reversed and rendered. 


SALITRERO v. MARYLAND CASUALTY CO. No. 3626. 
Court of Civil Appeals of Texas. El Paso. Sept. 23, 1937. 
Rehearing Denied Sept. 30, 1937. 
109 Southwestern Reporter (2d) 260. 
1. COMMERCIAL, USE. 

Liability policy issued to owner of truck which limited liability to occasions 

when truck would be used for commercial purposes would not be enlarged by court. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. USE. 

Under liability policy limiting liability of insurer to injuries sustained in use of 
truck for commercial purposes, where owner gave driver permission to drive to his 
home and driver drove beyond home to nearby town where collision occurred, 
insurer was not liable to third person for injuries, since truck was not being used 
for “commercial purposes” and driver did not have permission to drive truck to 
town. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Action by Antonio Salitrero, by his next friend, against the Maryland 
Casualty Company. Judgment for the defendant, and plaintiff appeals. 

Affirmed. 

R. E. Cunningham and Alex Silverman, both of El Paso, for appellant. 

Kemp, Nagle & Smith, of El Paso, for appellee. 

NEALON, Chief Justice. 

This action was brought by appellant to recover from appellee the sum of 
$2,600, which was the amount of a judgment recovered by appellant against Ward 
Passmore on account of personal injuries resulting from a collision between a 
“pick-up” truck driven by the said Passmore and an automobile driven by Ralph 
Gonzales, Jr., in which Antonio Salitrero, a minor, was riding. The pick-up truck 
belonged to L. F. Wolcott. The judgment was obtained November 6, 1935. 
Execution was issued, and no property of said Passmore was found subject to 
execution. The execution was returned unsatisfied. It was agreed that the judg- 
ment was unsatisfied, that it was valid, and at the time of the trial was in full 
force and effect. July 1, 1934, appellee issued its policy of insurance to the said 
L. F. Wolcott covering liability for personal injury as defined in clause A of the 
insuring agreements of said policy. The limit of liability for one person was 
$5,000. Appellee had the required notice of the collision. It declined to defend 
the suit against Passmore, claiming that he was not covered by the policy. Pass- 
more at the time was over the age of 16 vears. Demand was made upon appellee 
for payment of the judgment, and was refused. 

The policy sued on, and which was introduced in evidence, stipulated in item 
TV that “assured’s occupation or business is farmer * * * the automobile described 
is and will be used for the following purposes Commercial * * * The term ‘com- 
mercial,’ when used, is defined as the transportation or delivery and the loading 
and unloading of goods or merchandise in direct connection with the assured’s 
occupation as expressed above.” 

The policy further provided, in reference to coverage for bodily injuries or 
death. that: “The insurance granted is as follows: Clause A, against loss from 
lability imposed by law upon the assured for damage (direct or consequential) on 
account of bodily injuries, including death resulting therefrom, accidentally suffered 
or alleged to have been suffered by any person or persons, caused by or through 
the ownership, maintenance or operation of any automobile described in the schedule, 
and used for the purposes named therein, or by the loading or unloading of 
merchandise carried on any such automobile provided for the transportation of 
such merchandise and so specified in the schedule.” 

Yet another provision was: “The insurance provided by this policy is hereby 
made available, in the same manner and under the same conditions as it is available 
to the named assured, to any person operating, and/or to any other person while 
riding in, and/or to any person, firm or corporation legally responsible for the 
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operation of, any of the automobiles described in the schedule, provided the use 
and operation thereof are lawful and with the permission of the named assured, or, 
if the named assured be an individual, with the permission of an adult member 
of the named assured’s household other than a chauffeur or a domestic servant,” 
etc. The policy contained a further provision to the effect that: “This policy does 
not cover: * * * (4) while the said automobile or automobiles are (a) being 
used for purposes other than those specified in the schedule.” 

By a rider attached to the policy it was provided: “33.—Farmer’s or Private 
Estate Truck. The named insured declares, as evidenced by the acceptance of this 
endorsement, that the automobile described in the policy as a farm truck or as a 
private estate truck, is or will be used principally on or about the premises at 
the location stated in the policy, and in connection with the operation of the named 
insured’s farm or private estate.” 

At the time Salitrero was injured Passmore was returning from a visit to 
Zaragosa, Mex., where he had been on a pleasure trip, and was at least partially 
under the influence of liquor. In fact, one witness, a deputy sheriff, testified that he 
was “just dead drunk.” He was prosecuted for driving an automobile while 
intoxicated, and pleaded guilty. 

Passmore had been working for Wolcott on Wolcott’s ranch. The collision took 
place one Sunday morning. On the preceding night Passmore had agreed to 
return to do a little work on the tractor. Wolcott let Passmore have the truck for 
the purpose of returning to Passmore’s home and coming back to work the next 
morning. In going to Zaragosa, Passmore was not engaged upon any mission 
for Wolcott. Wolcott’s home was about a mile and a half from Passmore’s. Zara- 
gosa is approximately 8 miles from Passmore’s home. The collision took place 
on the road that connects Zaragosa with the town of Ysleta, a road that does not 
connect Passmore’s home with Wolcott’s farm. Wolcott did not give Passmore 
permission to take the truck to Zaragosa; his permission was limited to the use of 
the truck for transportation from Wolcott’s farm to Passmore’s home and back. 

But one issue was submitted to the jury and that was answered affirmatively. 
It read: “Do you find from a preponderance of the evidence that Ward Passmore 
had permission from L. F. Wolcott to take the truck described by the plaintiff for 
the purpose of going home and returning in it to the Wolcott farm next morning?” 

Upon motion by appellee, judgment non obstante veredicto was entered in its 
favor. It is from this judgment that appellant appeals. 

Opinion. 

It is the contention of appellant that as Passmore, in the first instance, secured 
permission from Wolcott to use the truck, that permission was broad enough to 
cover its use on the trip to Zaragosa. Counsel upon both sides agree that there 
are no reported cases from the Appellate Courts of Texas applying the so-called 
“Omnibus Clause” of liability insurance policies to a similar state of facts. Each 
litigant has called the court’s attention to persuasive authority in the way of cases 
from the federal courts and the courts of other states. 

{1, 2] We think the contention of appellant that liability attached is unsound 
for two reasons: First, the truck was not being used for commercial purposes; 
second, Passmore did not have the permission of Wolcott to use the truck for 
the trip to Zaragosa, or for any other trip than the one from Wolcott’s farm to 
Passmore’s home and back. Acting within its rights, the insurance company limited 
its liability by contract to occasions when the truck should be used for commercial 
purposes. It is not the province of the court to enlarge the obligations of that 
contract. Neither is it the court’s function to attach to Wolcott’s bailment of the 
truck to Passmore greater scope than was attached to it by the parties. 

Our holding we think is in harmony with the decisions in this state which 
require one attemmpting to recover under the provisions of an insurance policy to 
bring himself within the terms of the policy. We think upon the other questions it 
is likewise in harmony with the trend of judicial opinion expressed in other 
jurisdictions, and that the cases relied upon by appellant are readily distinguish- 
able in their facts from the instant case. 


In Williams v. American Automobile Insurance Company, 44 F.(2d) 704, a case 
which arose in the Northern District of Texas, the United States Circuit Court of 
Appeals for the Fifth Circuit held that where the insurance was against loss 
resulting from claims for damages caused by reason of the insured’s ownership or 
use of an automobile truck subject to the limitation that the truck should be used 
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only for “commercial purposes,” though the policy contained a clause available to 
any person lawfully operating the truck with the consent of the insured, one 
injured through the negligent operation of the truck and obtaining a judgment 
against its operator who had borrowed the truck for the purpose of transporting 
Boy Scouts to the State Fair at Dallas, could not recover as against the insurance 
company the amount of his unsatisfied ‘judgment, because the truck was not being 
used for commercial purposes at the time the plaintiff was injured. It was being 
used on a pleasure trip for the accommodation of its driver and the Boy Scouts. 
If that court held correctly in that case, then there can be no doubt that our view 
is the correct one in view of the facts hereinbefore related. 

[3] That express permission to use an automobile for a given purpose does not 
imply permission to use it for all purposes was held by the United States Circuit 
Court of Appeals for the Ninth Circuit in Trotter v. Union Indemnity Company 
(D.C.) 33 F.(2d) 363; Id. (C.C.A.) 35 F. (2d) 104; citing Frederiksen v. Employers’ 
etc, Co. (C.C.A.) 26 F.(2d) 76; Denny v. Royal Indemnity Co., 26 Ohio App. 566. 
159 N.E. 107; Kazdan v. Stein, 26 Ohio App. 455, 160 N.E. 506; Dickinson v. Md. 
Cas. Co., 101 Conn. 369, 125 A. 866, 41 A.L.R. 500. In that opinion the court took 
notice of Stovall v. N. Y. Indemnity Co., 157 Tenn. 301, 8 S.W.(2d) 473, 72 A.L.R. 
1368, and said that if the holding there made was opposed to its view, the court 
was unable to follow it. 

Appellant calls our attention to Dickinson v. Maryland Casualty Co., 101 Conn. 
369, 125 A. 866, 41 A.L.R. 500, styling it the leading case upon the proper 
interpretation of the term “permission” in this character of policy. That decision 
is not applicable to the instant case, since it does not involve the operation of the 
car for other than commercial purposes. However, even upon the question of per- 
mission, there is considerable difference. The driver of the car had borrowed it to 
go to his home in order to change his clothes. He invited the plaintiff to ride 
as his guest to plaintiff's home, which was in the same general direction as the 
driver’s home. He deviated somewhat from his route, having picked up yet another 
person, and each of the three having regaled himself at places where liquid 
refreshments were served. While driving to where he would get a view of the city 
hall clock to see if he still had time to go homé, the injuries were inflicted. It was 
his intention at that moment to return the car to the place from which he received 
if if the time would not permit the accomplishment of the purpose for which 
it was borrowed. The court held that the deviations from the route were slight ones 
and unimportant. This is quite a different case from one in which the bailee of 
the car drives to a resort at least five times as far from his home as was the place to 
which he was to return the car: a resort located in the opposite direction from his 
home from that in which his employer’s farm was located. Even so, two of the 
judges of the Connecticut court held that the car was not being used with its 
owner’s permission, that it was their opinion that the parties to the contract did not 
intend by the terms used that the proceeds of the policy should be exhausted i 
consequence of a wholly unauthorized use of the car, and stressed the fact that the 
car was being used for a different purpose from that for which it was to have been 
used, and for a purpose not consented to by the owner or his representative. 

Briefly we review other cases cited by appellant. 

Peterson v. Maloney (Maryland Casualty Co., garnishee), 181 Minn. 437, 232 
N.W. 790, 791, cites with approval Dickinson v. Maryland Casualty Company, supra. 
In Peterson v. Maloney, however, the car was bailed for the personal use of the 
bailee; that is, that the borrower might visit his mother and his doctor. While 
it is true that the injury was inflicted in the middle of the night at a time when 
the bailee was traveling the route that he would take to the doctor’s office, but when 
he had no intention, on account of the lateness of the hour, to visit the doctor, 
there was no such limitation in the grant of permission as existed in this case. It 
«vas understood that the borrower would use the car for personal purposes. Nor 
did the policy restrict the use of the car to commercial purposes. 


In Maryland Casualty Company v. Hoge, 153 Va. 204, 149 S.E. 448, the Vir- 
ginia court held that where the insured purchased the automobile for the wife’s 
use, and she was in the habit of driving for her own pleasure, the husband’s 
consent would be presumed. It also held that the violation of a city ordinance 
did not relieve the insurance company. The case has no application. 

In Stovall v. N. Y. Indemnity Company, 157 Tenn. 301, 8 S.W.(2d) 473, 72 
A.L.R. 1368, the Supreme Court of Tennessee held that persons injured by an 
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employee using his employer's car for a personal pleasure trip, though expressly 
forbidden to use the car ie pleasure purposes, could recover from the company 
which carried the employer’s insurance; the execution having been returned 
nulla bona. In that case the limitation of use to commercial purposes was not 
present, nor was the use limited to a designated trip. The employer assumed 
no on over the extent of the employee’s journey while the car was being 
usec 

In Maryland Casualty Company y. Ronan (C.C.A.) 37 F.(2d) 449, 72 A.L.R. 
1360, it appears that though the employee had not obtained specific permission 
from assured to use the car for his personal accommodation, such permission was 
implied by the court from the usage and common practice of the employer in 
permitting the employee to use the car for pleasure, to make personal visits, 
etc. 

In Georgia Casualty Company v. Waldman (C.C.A.) 53 F.(2d) 24, 25, the 
claim was made by the insurance company that permitted usage of a corpora- 
tion’s automobile for pleasure and business was restricted to the corporation's 
business and pleasure. The car in question was being used by a stepson of the 
president of the corporation, a member of his family, with his permission. No 
question as to the president's authority to grant permission was raised. The court 
held against the contention of the insurance company, saying that the corporation 
“could have no pleasure, and applied to the corporation only that term of the 
contract would be meaningless.”” This case was decided by the Fifth Circuit 
Court of Appeals, which likewise decided Williams v. American Automobile Insur- 
ance Company, supra, and in nowise conflicts with the opinion in that case as to 
the effect of the limitation of the use to commercial purposes. 

[4] Appellant further assigns as error the failure and refusal of the trial court 
to submit an issue to the jury as to whether or not the deviation of Ward Passmore 
from the route to Wolcott’s farm was a material or slight deviation. Appellant 
did not formulate such an issue. It did not expressly request it. It filed an objec- 
tion to question No. 2, which objection was in the following language: “We object 
to the submission of Question No. 2 on the ground that it submits a proposition 
of law, and on the further ground that the question that should be submitted to the 
jury is whether or not it was a material or slight deviation and further that said 
question is immaterial, the law being that where the evidence shows permission to 
use the car that is all that is necessary, the undisputed evidence in this case showing 
that permission was given by L. F. Wolcott, the insured, to use the automobile 
truck in question.” 

It will be observed that the objection makes no request for the submission of 
the issue as to the materiality of the deviation. It in fact insists to the court that 
such a question is immaterial, and insists that as a matter of law the permission 
given in the first instance was sufficient to cover the use of the car by Passmore 
at the time the injuries were inflicted. From the form of the objection the court 
might readily infer that appellant did not desire the question of material or slight 
deviation submitted. The objection as to question No, 2 was sustained. It was not 
submitted, and it does not appear in the transcript. The assignment is overruled. 

The judgment of the district court is affirmed. 

Higgins) J., did not sit. 


L. J. DOWELL, Inc., v. UNITED PACIFIC CASUALTY INS. CO. 
No. 26666. 
Supreme Court of Washington. Oct. 6, 1937. 
72 Pacific Reporter (2d) 296. 

2. NOTICE OF ACCIDENT. 

An insurer on automobile liability policy requiring notice of accident would be 
chargeable with notice received by its authorized agent even if agent was derelict 
in forwarding report of accident to home office claim department. 


(For other cases, see Insurance, Dec. Dig. § 538.) 
4. IMMEDIATE NOTICE. 


Provision for “immediate notice” in automobile liability policy requiring imme- 
diate notice of accident could not be disregarded in determining what constituted 
such notice. 


(For other cases, see Insurance, Dec. Dig. § 539{3].) 
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5. IMMEDIATE NOTICE. | 

_ The term “immediate notice,” as used in automobile liability policy requiring 
insured to give immediate notice of an accident, is to be given a reasonable applica- 
tion under the circumstances of each particular case. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

6. NOTICE. ; 

In insured’s action on automobile liability policy requiring “immediate written 
notice” of accident, evidence was sufficient to show that reasonable notice had 
been given where, although written notice was not given promptly, verbal notice 
to insurer’s agent was given with seasonable promptness. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


7. SUBSTITUTION. 

Automobile liability policy indorsement extending coverage to any additional 
emergency or substituted vehicles without such equipment being added by indorse- 
ment in form prescribed by Department of Public Works for certain carriers was 
intended to comply with statute and regulations so as to extend coverage to addi- 
tional emergency or sustituted equipment and was not issued solely for purpose of 
filing the policy with the Department of Public Works (Laws 1933, p. 613, as 
amended by Laws 1933, Ex.Sess., p. 138). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. RIDER. 

Provisions may be incorporated in policies by slips or riders which will be 
construed with printed provisions of policy, but, if there is an irreconcilable conflict, 
rider will prevail, 

(For other cases, see Insurance, Dec. Dig. § 150.) 

10 STATUTORY PROVISIONS. 

Statutes relating to transportation by motor vehicles and rules promulgated 
pursuant thereto entered into and formed part of automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

11. SUBSTITUTION. 

Under automobile liability policy and indorsement in form prescribed by 
Department of Public Works covering additional emergency vehicles of contractor 
which was granted permission to operate vehicles as a “for hire” carrier, coverage 
was not limited to “for hire’ operations so as to exclude liability, where insured 
incurred liability through use of a vehicle hired from another, in absence of 
express provision limiting coverage to for hire operations, and in view of fact 
that schedule of liability was applicable to “for hire” carriers and contract carriers 
at time policy was issued (Laws 1933, p. 613, as amended by Laws 1933, Ex.Sess., p. 


138; p. 617, § 5, as amended by Laws 1933, Ex.Sess., p. 144, § 4; p. 620, § 15, as 
amended by Laws 1933, Ex.Sess., p. 146, § 7). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

12. ADDITIONAL EQUIPMENT. B 

An insurer on an automobile liability policy containing an indorsement in 
from prescribed by Department of Public Works extending coverage to additional 
emergency equipment was not relieved from liability to insured which had settled 
claims against it for damages arising out of operation of truck on theory that 
benefit was for those who suffered damage and not for insured’s benefit, since a 
“liability policy” is one in which insurer assumes the liability of the insured (Laws 
1933, p. 613, as amended by Laws 1933, Ex.Sess., p. 138). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

13. CONSTRUCTION. 

Rule that ambiguous expressions in policies will be resolved against insurer 
was applicable in determining intention of parties to automobile liability policy 
to make indorsement in form prescribed by Department of Public Works extending 
coverage to additional emergency equipment as against contention that indorsement 
was not prepared by insurer but that its form was imposed upon both rties 


under statute and hence rule could not apply (Laws 1933, p. 613, as amended by 
Laws 1933, Ex.Sess., p. 138). 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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14. CONSTRUCTION. | 

The intention of parties to contract of insurance must be gathered from con- 
tract and from the risks excluded as well as from risks included. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

15. CONSTRUCTION. 

A policy will be construed most favorably to the insured, and in favor of 
object to be accomplished. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

16. COMPROMISE. _ : 

A compromise effected by insured on automobile liability policy against any 
liability imposed by law and indorsement to policy in form prescribed by Depart- 
ment of Public Works extending coverage to additional emergency equipment, 
effected after due investigation and upon legal advice, was tantamount to a “judg- 
ment” as contemplated by indorsement and rule of department (Laws 1933, p. 613, 
as amended by Laws 1933, Ex.Sess., p. 138). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

17. SETTLEMENT. : 

When a settlement by an insured on an automobile liability policy appears to 
have been fairly made and has not been secured by fraud, false representations, or 
overreaching, it will be sustained, notwithstanding policy contemplates a judgment 
against insured by injured party. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


18. SETTLEMENT. 

An insurer on an automobile liability policy against any liability imposed by 
law, and indorsement thereon extending coverage to additional emergency equip- 
ment written in accordance with form prescribed by rule of department of Public 
Works, which had reasonable notice of pendency of actions by injured parties 
against insured and which was requested to assume defense but declined, electing 
to disclaim coverage, was bound by settlement effected by insured, as against conten- 
tion that a judgment against insured was a condition precedent to recovery upon 
policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

19. COVERAGE. 

Under automobile liability policy and indorsement providing that coverage did 
not extend to any vehicle covered by other valid insurance for limits of liability 
equal to or in excess of limits of liability required under statute or by rules of 
Department of Public Works, general liability protection afforded insured was not 
rendered ineffective as to hired truck because owner of truck had liability insurance 
protecting himself individually as owner of truck (Laws 1933, p. 613, as amended 
by Laws 1933, Ex.Sess., p. 138). 

(For other cases, see Insurance, Dec. Dig. § 288|1].) 

Department 2. 

Appeal from Superior Court, King County: Malcolm Douglas, Judge. 

Action by L. J. Dowell, Inc., against the United Pacific Casualty Insurance 
Company. Judgment for the defendant, and the plaintiff appeals. 

Reversed. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for appellant. 

Ballinger, Hutson & Boldt, of Seattle, for respondent. 

Hotcomp, Justice. 

Most of the material facts were stipulated by the parties. The facts are these: 
On April 3, 1934, for and in consideration of the agreement of appellant to pay 
a certain premium in the sum of $449.02, respondent made, executed, and delivered 
to appellant, respondent’s master policy of automobile liabilty insurance No. 
W—111260 upon its regular printed forms of insurance, and this policy was in full 
force and effect on June 15, 1934. On or about March 20, 1934, appellant executed 
a written application to the State Department of Public Works on a printed form 
S.F. No. 377, furnished for the issuance by the department to appellant of a for 
hire permit, and the same was filed with the department on March 22, 1934. 

On April 3, 1934, upon application by appellant and the payment of an additional 
premium of $5, respondent executed, upon forms prepared by it, a supplemental 
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policy of automobile liability insurance, No. 111260A. This policy was transmitted 
by respondent to the State Department of Public Works to be filed in support of 
the written application for a for hire permit pursuant to the existing state laws 
and statutes and the rules and regulations theretofore promulgated by that depart- 
ment. 

On May 31, 1934, that department entered its order M.V. No. 10674, granting 
the application of appellant to operate as a for hire carrier and, on June 12, 1934, 
transmitted to appellant at Seattle permit No. F.H. 920, which continued in force 
and effect on June 15, 1934, the date of the accident in question. 

On January 30, 1934, appellant entered into a contract with the state of Wash- 
ington (hereafter designated as the Snohomish County Highway contract), wherein 
appellant agreed to do all work and furnish all tools, materials, and equipment for 
“Clearing, grading, draining, surfacing with crushed stone and constructing a 
pile and timber overcrossing trestle, Everett City Limits-Broadway Street South- 
Extension in Snohomish County, Washington, between station 0+00 and station 
128+ 57.8,” in accordance with plans and specifications attached to this contract. 
The contract also provided for the acquisition of gravel from certain described 
pit sites. Prior to, on, and subsequent to, June 15, 1934, appellant was engaged 
in transporting gravel from one of the pit locations to the site of the work, 
the state having purchased the right to take gravel from the pit in question. 
Appellant used automobile trucks in performing this work and used a steam shovel 
at the gravel pit to load the gravel on to the trucks. Upon being loaded, the trucks 
were driven by the operators to the portion of the highway covered by the contract 
and the gravel was dumped wherever needed. As the work continued, it became 
necessary for appellant to add to the number of trucks to keep the gravel moving 
from the pit to prevent the steam shovel and its crew from being idle at intervals. 

Hence, on the afternoon of June 14, 1934, appellant procured from H. O. Seiffert 
Company, a corporation, at Everett, a White automobile ‘truck, bearing serial No. 
174940 and motor No. 3A1565, together with a driver thereof, to assist in hauling 
gravel from the pit to the highway. This truck will hereafter be referred to as 
the Seiffert truck. It was procured under an oral agreement between appellant 
and the owner, H. O. Seiffert Company, whereby the owner agreed to send the 
truck and the driver to the work, and to haul gravel from the pit to the highway 
under improvement, and appellant agreed to pay for the use of the truck and 
driver $3 per hour. It is noteworthy that on February 28, 1934, American Auto- 
mobile Fire Insurance Company and American Automobile Insurance Company 
issued to H. O. Seiffert Company their joint policy of automobile insurance 
covering the Seiffert truck, the coverages including property damage in an amount 
of $1,000 or more, and public liability assumed by the American Automobile Insur- 
ance Company, the limits of liability on public liability contained in the policy being 
in excess of $5,000 for any recovery for personal injury to or death of one person, 
and in excess of $10,000 for any recovery for injury to or death of all persons 
as the result of one accident, which policy was in full force and effect prior to, 
on, and after, June 15, 1934. 

The driver was placed upon appellant’s pay roll and reported by appellant 
to the State Department of Labor and Industries as an employee of appellant. 
Pursuant to appellant’s instructions, this driver and truck took their regular place 
in appellant’s fleet of automobile trucks and secured from appellant’s steam shovel 
a load of gravel, which was transported to the site of the work and dumped 
there. and thereafter the truck and driver continued to work in that manner. 

The schedule of insurance included in appellant’s policy described a 1924 White 
5-ton truck bearing Waukeshau motor No. 348871. This truck was owned by appel- 
lant and was known as truck No. 14. It was hauling gravel on the Snohomish 
Connty Highway contract on the morning and afternoon shifts of June 13 and 14, 
1934. It appears that in the evening of June 14 it was taken off of this job and 
was sent to South Bend, Wash., to haul some heavy machinery, and that it was 
engaged in this latter work on June 15. The Seiffert truck which was involved in 
the accident came on the Snohomish county job on June 14, and continued on the 
work hauling gravel up to the time of the accident on June 15. 


In passing to and from the gravel pit it was necessary for the trucks to travel 
along a public highway known as the M and R road. On June 15, 1934, after this 
truck had delivered a load of gravel at the site of the contract work, and while 
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it was being returned to the gravel pit for the purpose of hauling another load 
of gravel to the site, and while being driven in a southerly direction on the M & R 
road the front end of the truck ran into and collided with a Dodge sedan auto- 
mobile belonging to Charges Lindblom and Kathryn Lindblom, his wife, then being 
operated and driven by Kathryn Lindblom in an easterly direction on the Fair 
Grounds road, in Snohomish county, a public highway, intersecting with the M & R 
road at right angles, and as a result of this collision the’ Dodge sedan automobile 
was badly damaged, and Kathryn Lindblom, who was riding therein and operating 
the autombile, Anna E. Gilmore, Olivia Burpee, and Iola Burke, who were passengers 
riding in this automobile, each sustained very severe and serious personal injuries. 
The truck was being operated at a speed in excess of 15 miles per hour at the 
time of the collision at the public highway intersection and the lawful speed limit 
for the truck at the time and place was 15 miles per hour. Thereafter, four 
actions were instituted by the injured parties to recover for personal injuries and 
property damage, resulting from the alleged negligence of defendants. 

On about February 25, 1935; A. R. Gilmore and Anna E. Gilmore, his wife, 
commenced in the superior court of Washington for Snohomish county a law action 
against H. O. Seiffert Company and L. J. Dowell, Inc., wherein they sued to recover 
against defendants, and each of them, the sum of $3,427 and costs and disbursements 
therein. 

On about February 25, 1935, A. R. Gilmroe and Anna E. Gilmore, his wife, 
commenced in the superior court of Washington for King county a law action 
against H. O. Seiffert Company and L. J. Dowell, Inc., to recover judgment against 
defendants and each of them for $23,785 and costs and disbursements therein. 

On about May 14, 1935, Olivia Burpee commenced an action in the superior 
court for King county against H. O. Seiffert Company and L. J. Dowell, Inc., 
to recover against defendants, and each of them, the sum of $10,750.25 and costs 
and disbursements therein: 

On about May 14, 1935, Vernon A. Burke and Iola Burke, his wife, commenced 
an action in the superior court for King county against H. O. Seiffert Company 
and L. J. Dowell, Inc., to recover against defendants, and each of them, the sum 
of $36,859.25 and for their costs and disbursements. 

On May 17, 1935, appellant herein, through its attorney, advised respondent 
of these actions and tendered the defense of these suits. Respondent disclaimed all 
liability in connection therewith. Appellant, upon advice of its counsel, and after 
making a full and complete investigation, concluded there was probably legal lia- 
bility upon its part as defendant in these actions, and, being desirous of limiting 
its legal liability, did, through negotiations with its codefendant and the plaintiffs 
in these actions, before trial of the causes and without judgment being entered 
therein, effect a compromise and settlement of each of these causes of action by 
payment of the following sums, to wit: Charles Lindblom and Kathryn Lindblom, 
$1,569.50; Olivia Burpee, $3,025.25; Vernon A, Burke and Iola Burke, $11,405.25; 
and A. R. Gilmore and Anna E, Gilmore, $4,000. Appellant contributed toward 
this compromise settlement one-half to each of those sums. H. O. Seiffert Company 
tendered its defense of these actions to the American Automobile Insurance Com- 
pany under its liability policy issued to it which insurance company assumed the 
defense of these actions upon behalf of the assured, conducted the negotiations 
for settlements and consummated settlements of these causes of action by paying 
from the funds of the insurance company the other half of the above-mentioned 
sums paid to respondent. From the record it appears that in making the com- 
promises and settlements appellant acted in good faith and with reasonable care 
and prudence under the circumstances. In its defense of the actions and in conduct- 
ing an investigation of the acts and circumstances surrounding the accident, and the 
questions of liability connected therewith, appellant expended $174.25 and the further 
sum of $1,000 as attorneys’ fees and $103 in payment of necessary incidental 
expenses the costs of taking depositions, and court costs. 

Considering now the policy issued by respondent to appellant, the truck named 
in the policy was a 1924 White 5-ton truck, Waukeshau No. 34887. 


The policy provides that respondent : 


“Hereby agrees with the assured named in the schedule of insurance forming 
a part hereof in respect of fire and transportation, theft, collision; bodily injuries 
or death resulting therefrom; property damage; accidentally sustained during the 
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term of this policy by reason of the ownership or maintenace of any of the auto- 
mobiles described in the within schedule of insurance and the use thereof for the 
purpose therein set out as follows :” 

“Section V. To pay within the limit specified in the schedule of insurance, any 
loss by reason of liability imposed by law upon the assured, including loss arising 
from loading and unloading such autombiles, for bodily injuries or death at any 
time resulting therefrom. * * * ” 

“Section VI. To pay within the limits specified in the schedule of insurance, 
any loss by reason of liability imposed by law upon the assured, including loss 
arising from loading and unloading such automobiles, for property damage 
(excluding property of the assured or in his custody, or property carried in or 
upon any of the described automobiles), including loss of use of such property.” 

Section C provides: 

“In the event of accident, immediate written notice thereof shall be given 
the company at its home office in Seattle, Washington, or to one of its duly author- 
ized agents, with particulars sufficient to identify the assured, and like notice of 
any claim or suit arising or resulting therefrom, with every summons or other 
process served therein. * * * ” 

The schedule of insurance in the master policy contained the following 
items germane to the questions presented: 


“Item 

“1, Name of Assured L. J. Dowell, Inc., * * * 

“3. Occupation or Business Paving Contractor * * * 

“5. Insurance under Any Section of the Policy for Which the Agreed 
Premium Charge has Not been Entered Below is Void. 

“Sections Premium 


* * * 
Limit any one person Dollars ($25,000.00) 
Limit any one accident Dollars ($50,000.00) 
$143.51 
“V. Public Liability 
“VI. Property Damage 
Limit any one accident Dollars ( 5,000.00) 


$ 81.00 
(Including loss of use) 
“VII. Other Coverage Trailer (PI. 143.51-PD 81.00) $224.51 


Total Premium $449.02 


“Warranties 

“The following are statements of facts known to and warranted by the 
Assured to be true, and this policy is issued by the Company relying on the 
truth thereof: 

“6. The following is the description of the automobile: 


Year Model Trade Name Capacity Type of Body Motor No. 
1924 White 5 Ton Truck Waukeshau 
i No. 348871 


“8. The described automobile is and will be used for Commercial Purposes. 
“If the use is for Pleasure and Business or for Commercial Purposes it shall 


be understood as defined below in (a) and (b) respectively. 
* ek 


“(b) The term Commercial Purposes is defined as the transportation or 
delivery of goods in direct connection with the Assured’s business occupation 
as stated above, by automobiles of the truck or delivery type and by automobiles 
of the private passenger type which have been altered and designed for such 
purposes, but excluding the carrying of passengers for a consideration, exptessed 
or implied, demonstrating, testing, or the towing of any trailer by either of the 
aforementioned types, unless such trailer is identified and described herein, and 
additional premium is charged for it; and in the event the policy is so extended, 
coverage not to include the carrying of passengers.” 
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The schedule recited in the supplemental policy provided for statutory cover- 
age on public liability and property damage. 

On February 2, 1934, the State Department of Public Works, Division of 
Transportation, issued its general order, MV No. 48, whereby it promulgated: 
“Rules and Regulations governing motor freight carriers operating under cer- 
tificates of public convenience and necessity and contract hauler and for hire 
permits as provided in chapter 166 of the Laws of 1933, as amended by chapter 
55 of the Laws of Extraordinary Session of 1933.” 

Endorsement No. 1 on the policy is in the form prescribed by rule 35 of 
the “Laws, Rules and Regulations governing Motor Freight Carriers operating 
under Certificates or Permits” issued by the State Department of Public Works, 
pursuant to chapter 166, Laws of 1933, as amended by chapter 55 of the Laws 
of Ex.Sess.1933. 

The indorsements attached to the policy, which are material to this case, 
are these: Attached to the policy, and constituting a part thereof at the time 
the policy was issued, is indorsement No. 1, which provides inter alia: 

“In consideration of the premium stated in the policy to which this endorsement 
ts attached, the company agrees to cover, in addition to the motor vehicle and/or 
trailers named in the policy, any additional emergency or substituted motor vehicles 
and/or trailers for a period of ten days from the date of beginning of use of such 
equipment, without such equipment being added by endorsement; Provided, how- 
ever, that such automatic coverage shall cease after the ten days coverage unless 
the company is notified, and proper coverage provided. * * * ” (Italics ours.) 

“The policy to which this endorsement is attached is written in pursuance of, 
and is to be construed in accordance with chapter 166, Laws of 1933, as amended by 
chapter 55, Laws of the Extraordinary Session of 1933 of the state of Washington, 
and acts amendatory thereof and supplemental thereto and the rules and regulations 
of the department of public works of Washington adopted thereunder. The policy 
is to be filed with the state in accordance with said statute.” 

Attached to the policy, and constituting a part thereof at the time the policy was 
issued, is indorsement No. 2, which provides : 

“It is hereby understood and agreed by and between the company and the assured 
that the policy to which this endorsement is attached shall be subject to the follow- 
ing Special Conditions and Limitations, to-wit: 

“That in order to comply with the requirements of the laws of The State of 
Washington relating to Public Carriers, the Company has filed with The Depart- 
ment of Public Works supplemental policy containing such terms, conditions and 
limitations of Liability as are required by the Laws of Said State and the rules and 
regulations of said department appurtenant thereunto. It is expressly understood 
and agreed that the filing of such supplemental policy shall not increase or shall not 
be construed as increasing the limits of Liability of the Company over and above 
the limits set forth in the policy to which this endorsement is attached, and that 
as between the Company and the Assured, the policy to which this endorsement ts 
attached shall be considered as the real or true contract between the parties and 
that the limits of Liability therein set forth represent the total or gross Liability 
of the Company. 

“All terms and conditions of the policy to which this endorsement is attached 
remain unchanged except as herein specifically provided.” (Italics ours.) 

The policy bears this execution clause, including the signatures of its offi- 
cers and countersigning agent: 

“In Witness Whereof, this Company has executed and attested these pres- 
ents; but this policy shall not be valid unless countersigned by a duly authorized 


agent of the Company. 
“J. W. Reynolds, President. 
“Chas. T. Hutson, Secretary. 
“Countersigned at Seattle, Washington, this 3rd day of April, 1934. 


“Western Insurance Brokers, Inc., 
“By J. H. Thomas, Jr., Agent.” 
The trial court held appellant could take nothing in this action, and that 
resporident recover its costs and disbursements. From that judgment appellant 
appeals and makes the following assignments of error: That the court erred (1) 
in making finding 21; (2) in making its conclusion of law; (3) rendering judg- 
ment against appellant; and (4) in rendering judgment in favor of respondent, 
The questions presented are many and varied. 
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_ Finding 21 is: “That plaintiff wholly failed to give written or other notice 
of the accident referred to herein to defendant, or any of its agents, and defend- 
ant had no knowledge thereof until about the first day of January, 1935.” 

In his decision, the trial court said: 

“The burden is upon the plaintiff to establish that notice by a fair pre-_ 
ponderance of the evidence. As a question of law I agree with Mr. Boldt’s con- 
tention that on that phase of the case the plaintiff must stand or fall upon the 
findings of the court as to whether or not the witness Thomas’ testimony is to 
be accepted by the court. 

“As Mr. Bolt has pointed out, the whole effect of an attempt to waive the 
provisions of the policy rests upon the rule of estoppel, and I am satisfied that 
whatever reasonable leeway was allowed in the time for giving notice, it could 
not be extended to cover such notice as was given some six months after the 
accident, and that therefore if it is to be held that the company is estopped 
from availing itself of the defense of a lack of proper notice under the policy, 
it must be upon the testimony of Mr. Thomas being found to be true by the 
court. 

“Mr. Thomas’ testimony was in the first place quite positive he talked with 
Mr. McCaffery and later he qualified it and it was either Mr. McCaffery or Mr. 
Stevens. In view of the fact that it established that Mr. McCaffery was out 
of the city at the time, in view of the fact that we have the positive testimony 
of Mr. Stevens that there was no such conversation, and in the light of the sur- 
rounding circumstances, I am forced to hold that the plaintiff has not estab- 
lished that phase of its case by a fair preponderance of the evidence.” 

On direct examination, Dowell testified as follows: 

“Q. When did the truck come on your job? A. The day before the accident. 
. “O. Do you remember about when the accident happened? A. The 15th of 

une, 1934. 

“Q. When this accident happened did you notify the agent from whom you 
had gotten this policy, of the accident? A. Yes. 

“Q. Did you notify him in writing or verbally? A. Verbally. 

“Q. When with reference to the accident? A. The following morning. 

“Q. Whom did you notify? A. Mr. Thomas of the Western Insurance 
Agency. 

“Q. Did he advise you at that time what he would do with reference to 
reporting it to the United Pacific? A. He said he would take it up with the 
company. 

“Q. Did you later hear from him with reference to his having taken it up 
with them? A. Yes. 

“Q. When with reference to the time you reported it? A. Soon afterwards. 
I don’t know just how many days. 

“Q. About how soon? Can you give us your best judgment? A. I believe 
it was within a week. 

“Q. What did he advise you? A. That the company denied liability. 

“Q. Did you at any later date have up with the United Pacific Casualty 
Insurance Company for discussion this policy, and whether or not this policy 
covered this accident we have referred to? A. Yes. 

“Q. With whom did you discuss it? A. Mr. Stevens. 

“Q. Who was he? A. He was the claim agent of the United Pacific. 


“Q. Do you recall when that was that you discussed it with him? A. It 
was in the fall; in October, I believe. 


“Q. What did he tell you? A. He said his company was in the clear and 
was not liable.” 


Thomas, on direct examination, testified: 


“Q. I will ask you when you first heard of this accident out toward Everett 
where four ladies were seriously injured, in which Mr. Dowell was involved? 
A. The day of the accident. 

“Q. Where did you learn it? A. From Mr. Dowell. He called me first on 
the ’phone. 

“Q. Did you tell him what you would do with reference to the insurance 
company? A. I told him I would notify them immediately. 

“Q. Did you do that? A. I did. 
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“Q. Whom did you call up? A. I called the claim department, and I believe 
I talked with Mr. McCaffery. 

“Q. What did he tell you? A. He denied liability. 

“Q. Did he tell you to notify the insured of that fact? A. Yes, sir. 

“Q. Did you notify Mr. Dowell? A. Immediately. 

“Q. As far as the United Pacific Casualty Insurance Company is concerned 
you write considerable business with that company, do you? A. Yes. We have 
been agents for them since 1929. 

“Q. You are the agent that signed this policy? A. Yes, sir. 

“Q. And you are still the agent of this company? A. Yes, sir.” 

On cross-examination, Thomas testified: 

“Q. I am asking you what you asked Mr. Dowell at the time about this acci- 
dent he reported. A. Mr. Dowell called me and reported to me that a truck 
owned by H. O. Seiffert of Everett had collided with a passenger car and ser- 
iously injured four or five people, and he didn’t know the minute details of the 
situation at the time, and asked me what to do about it, and I said ‘I will report 
it to the company immediately’, which I did.” 

A careful examination of the record convinces us that, although written notice 
was not given promptly, verbal notice was given with seasonable promptness. 
The policy and the indorsements attached thereto clearly indicate that Thomas, 
of the Western Insurance Brokers, Inc., was a duly authorized agent of respond- 
ent at the time of the execution of the policies and at the time of the accident 
in question. The testimony shows the practice usually is for the agent of the 
company to report an accident by telephone to the home office. 

[1-3] While it is true that appellant did not forward a written report to the 
home office, it appears that a verbal report was made of the accident by com- 
municating with Thomas of Western Insurance Brokers, Inc. It may well be 
that the trial court correctly concluded that the testimony of Thomas was not 
entitled to much weight and, inasmuch as the trial court was in a position to 
observe the demeanor of the witness and to evaluate his credibility by reason 
of his physical presence, we cannot disagree with the conclusion of the trial 
court with respect to the credibility of the testimony of Thomas. 

Dowell, however, also testified that he notified Thomas of the accident. 
There is nothing in the record to indicate that the trial court questioned the 
testimony of Dowell on this point. Hence, even if Thomas was derelict in for- 
warding this report to the home office claim department of respondent, still 
respondent was chargeable with the notice received by its authorized agent. 

“The law imputes to the principal, and charges him with, all notice or knowl- 
edge relating to the subject-matter of the agency which the agent acquires or 
obtains while acting as such agent and within the scope of his authority, or 
according to the weight of authority, which he may préviously have acquired, 
and which he then had in mind, or which he had acquired so recently as to 
reasonably warrant the assumption that he still retained it. Provided, how- 
ever, that such notice or knowledge will not be imputed: (1) where it is such 
as it is the agent’s duty not to disclose; (2) where the agent’s relations to the 
subject-matter are so adverse as to practically destroy the relation of agency; 
and, (3) where the person claiming the benefit of the notice, or those whom he 
represents, colluded with the agent to cheat or defraud the principal.” 2 Mechem 
on Agency (2d Ed.) 1397, § 1813. 

“The principal, according to a settled rule of law, is bound by the knowledge 
of the agent, or-otherwise stated-notice to the agent constitutes notice to the 
principal, the rule being derived from the duty of disclosure by the former to 
the latter of all the material facts coming to his knowledge with reference to 
the subject of his agency, and a presumption that he has discharged that duty. 
While the failure of an agent to communicate to his principal information 
acquired by him in the course and within the scope of his agency is a breach 
of duty to his principal, yet the notice has the same effect as to third persons 
as though his duty had been faithfully performed.” 21 R.C.L. 838, § 21. 

To the same effect are 2 C.J. 863, § 542: Staats v. Pioneer Insurance Ass'n, 
55 Wash. 51, 104 P. 185; Alaska Steamship Co. v. Pacific Coast Gypsum Co., 78 
Wash. 247, 138 P. 875, and Miller v. United Pacific Casualty Ins. Go., 187 Wash. 
629, 60 P.(2d) 714. 

[4-6] A provision for “immediate notice” contained in an insurance policy is 
not to be disregarded. Its obvious purpose is to enable the insurer to inform 
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itself promptly concerning a given accident, so that it may investigate the cir- 
cumstances, prepare for a defense, if necessary, and be advised whether it is 
prudent to settle any claim arising therefrom. The term “immediate notice,” 
however, is to be given a reasonable application under the facts and circum- 
stances of each particular case. The record convinces us that reasonable notice 
was given here. McKenna v. International Indemnity Co., 125 Wash. 28, 215 
P. 66; Coolidge v. Standard Accident Insurance Co., 114 Cal.App. 716, 300 P. 
885; Chapin v. Ocean Accident & Guarantee Corporation, 96 Neb» P3, 147 N.W. 
465, 52 L.R.A.(N.S.) 227; Oakland Motor Co. v. American Fidelity Co., 190 
a fo! 155 N.W. 729; Farrell v. Nebraska Indemnity Co., 183 Minn. 65, 235 
N.W. ; 

We shall discuss the remaining assignments of error collectively. 

[7-10] After a careful examination of the terms of master policy No. 
W111260, we are satisfied that the policy provided a general liability coverage 
with respect to a certain 1924 White 5-Ton truck bearing motor No. 348871. If 
the Seiffert truck, however, a White truck bearing motor No. 3A1565, is to be 
brought within the terms of the policy, it is essential that indorsement No. 1 
was intended and required to be an integral part of the master policy. 

That indorsement provides: “In consideration of the premiums stated in the 
policy to which this endorsement is attached, the Company agrees to cover, in 
addition to the motor vehicle and/or trailers named in the policy, any additional, 
emergency, or substituted motor vehicles and/or trailers for a period of ten days 
from date of beginning of use of such equipment, without such equipment being 
added by endorsement. * * *” 

While it is true that statutory indorsement No. 1 embodies the form of indorse- 
ment recited in rule 35, supra, it is reasonable to suppose that the parties intended 
to incorporate the statutory indorsement into the policy and to make it an integral 
and essential part thereof so as to extend the coverage to additional, emergency, 
or substituted motor vehicles. The validity of the regulations promulgated by the 
department has not been questioned. We are convinced that the purpose for 
attaching indorsement No. 1 to the policy was not simply for filing the same with 
the Department of Public Works, but to comply with the law and regulations issued 
pursuant thereto, to extend the coverage to additional, emergency, or substituted 
equipment. 

The policy contemplated the protection of appellant against legal liability inci- 
dent to the maintenance and ownership, not only of the automobile truck described 
in the policy, but also additional, emergency, or substituted motor vehicles auto- 
matically for a ten-day period from the date of the beginning of the use of such 
equipment employed by appellant. 

“Provisions may be incorporated in insurance policies by slips or riders which 
will be construed with the printed provisions of the policy, but, if there is an 
irreconcilable conflict, the slip or rider will prevail. Corporation of Roman Catholic 
Church v. Royal Ins. Co., 158 La. 601, 104 So. 383. To the same effect, Mixon v. 
St. Paul Fire & Marine Ins. Co., 147 La. 302, 84 So. 790. 

“Unless the rider on the insurance policy is irreconcilable ‘with the printed 
clause, such clause must stand; but if it is inconsistent and irreconcilable, the rider 
will control. tna Ins. Co. v. Sacramento Stockton S. S. Co., supra [(C.C.A.) 
273 F. 55]. To the same effect are AZtna Ins. Co. v. Houston Oil & Transport Co. 
(C.C.A.) 49 F.(2d) 121; Ducommun vy. Inter-State Exchange, 193 Wis. 179, 212 
N. W. 289, 214 N.W. 616; Jackson v. British America Assurance Co., 106 Mich. 47, 
63 N.W. 899, 30 L.R.A. 636. See, also, 1 Couch, Cyclopedia of Insurance Law 
§ 159: Richards, Law of Insurance (4th Ed.) 110; 32 C.J. 1159; 14 R.C.L. 934: 
Restatement of Law on Contracts, § 236.” Miller v. Penn Mutual Life Ins. Co., 
of Philadelphia, 189 Wash. 269, 64 P.(2d) 1050, 1054. 

The existing statute is incorporated into and made a part of a contract to which 
it is applicable, so that even an involuntary lien may be preferred as against a 
mortgage made subsequent to the passage of the law. Sitton v. Dubois, 14 Wash. 
624, 45 P. 303. 

To the same effect, in principle, is Roeblings Sons Co. v. Frederickson L. & T. 
Co., 153 Wash. 580, 280 P. 93 

We have held that the surety on a statutory bond is held to the performance of 
not only statutory, but additional, obligations provided for in the bond or contract 
in which the strict statutory conditions are adopted. Puget Sound State Bank v. 
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uallucci, 82 Wash. 445, 144 P. 698, Ann.Cas.1916A, 767; Western Steel Casting Co. 
v. Edland, 187 Wash. 666, 61 P.(2d) 155. 

Likewise in the instant case the statutes relating to transportation by motor 
vehicles and the rules formulated pursuant thereto entered into and formed a part 
of the instant insurance policy. 

_Assured’s policy indorsement No. 2 fortifies and confirms the above conclusion. 
This indorsement also shows that the parties intended the original master policy with 
indorsement No. 1 attached thereto to be the agreement of the parties and that the 
supplemental policy was. prepared for the sole purpose of complying with the 
requirements of chapter 166, Laws of 1933 (page 613), as amended by Chapter 55 


= Laws Ex.Sess.1933 (page 138), and the departmental rules issued pursuant 
thereto. 


Endorsement No. 2 provides in part: 

“* * * as between the Company and the Assured, the policy to which this 
endorsement is attached shall be considered as the real or true contract between the 
parties and that the limits of Liability therein set forth represent the total or gross 
liability of the Company. 

“All terms and conditions of the policy to which this endorsement is attached 
remain unchanged except as herein specifically provided.” (Italics ours.) 

[11] Respondent maintains that it was the intention of the parties to limit 
appellant’s protection to for hire operations only and, since permit No. F.H. 920 
issued by the Department of Public Works authorized appellant to operate motor 
vehicles only as a “for hire carrier” and for the transportation of “tractors, steam 
shovels and other contractors’ equipment and heavy machinery in state of Wash- 
ington,” that the Seiffert truck, while engaged in hauling gravel, was not a for hire 
carrier and was not engaged in the transportation of equipment authorized by the 
permit, and hence falls without the coverage of the policy. It also argues that, 
since truck No. 14 was taken from the fleet of trucks carrying gravel and sent to 
South Bend to haul heavy equipment for third parties, and since the Seiffert truck 
took its place, that the Seiffert truck did not constitute “additional, emergency, or 
substituted” equipment within the terms of the indorsement. These contentions are 
without merit. 

There is nothing on the face of the master policy, or on indorsement No. 1 
attached thereto, to indicate that the parties thereto contemplated that appellant 
would restrict its operations to that of a for hire carrier and -that appellant’s 
protection and respondent’s liability were conditioned upon for hire operations only. 
True, appellant did secure order M.V. No. 10674 granting it a permit to operate 
motor vehicles as a for hire carrier, but there is nothing in the policy which 
indicates an intent to limit the coverage of the policy to for hire operations 
exclusively. The language recited therein provides a general liability coverage. 
Moreover, an examination of the legislative history of public liability insurance 
applicable to transportation by motor vehicles on the public highways clearly 
indicates that the schedule of $1,000, $5,000, and $10,000 has been and was applicable 
to “for hire” carriers and “contract” carriers at the time this policy was executed. 
Laws 1933, p. 617, c. 166, § 5: pp. 620, 621, § 15; and Laws Ex.Sess.1933, p. 144, § 5; 
p. 146, c. 55, § 15. In the absence of an express provision in the policy limiting 
coverage to for hire operations, it was not essential that appellant engage in for 
hire operations exclusively to fall within the coverage of the policy. Hence, 
whether the operations of appellant were in the nature of “for hire” or “contract” 
operations is immaterial and is not decisive of this case. 


It follows that it is not necessary to inquire as to whether appellant should have 
secured an additional permit or modified the existing permit to embrace other items 
than those designated in the permit, inasmuch as this is not material in determining 
liability under the policy. 

[12] Respondent insists that the indorsement was not placed upon the policy 
for appellant's benefit, but for the benefit of those who may suffer damage from the 
operation recited in the indorsement. This contention is without merit. A liability 
policy is one in which the insurer assumes the liability of the insured. Johnson v. 
McGilchrist, 174 Wash. 178, 24 P.(2d) 607; Gooschin v. Mercer Casualty Co., 178 
Wash. 114, 34 P.(2d) 435; Hinton vy. Carmody, 186 Wash. 242, 60 P.(2d) 1108. 

[13-15] Respondent argues that, since the indorsement was not prepared by 
respondent nor by its experts, but that its form was imposed upon both parties to the 
contract, the general rule to the effect that ambiguous expressions in policies will be 
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resolved against the insurance company is not applicable. While it is true that the 
existence of statutory indorsements may afford a reason for a showing of tolerance 
in the application of this rule, we believe that this rule is applicable to the instant 
case in determining the intention of the parties to make indorsement No. 1 an 
integral part of the master policy. 

“The intention of the parties to the contract of insurance must be gathered from 
the contract itself, from the risks excluded as well as from the risks included.” 
Stone v. Insurance Company of North America, 56 Wash. 427, 105 P. 856, 857. 

“In construing the language of the policy, if construction is needed, we are to 
keep in mind the familiar rule, that the construction will be adopted which is most 
favorable to the insured. 

“*There is another principle applying to contracts of insurance to the effect 
that if they are so drawn as to require interpretation and fairly susceptible of two 
different conclusions, the one will be adopted most favorable to the insured; and will 
be liberally construed in favor of the object to be accomplished and conditions and 
provisions therein will be strictly construed against the insurer, as they are issued 
upon printed forms prepared by experts at the instance of the insurer, in the 
preparation of which the insured has no voice. Algoe v. Pacific Mutual Life Ins. 
Co., 9 Wash. 324, 157 P. 993, L.R.A.1917A, 1237; Fenton v. Poston, 114 Wash. 217, 
195 P. 31: Thompson v. Brotherhood of American Yeomen, 130 Wash. 179, 226 P. 
498: Continental Life Insurance Co. v. Wells, 3 Ga.App. 99, 142 S.E. 900; Mathews 
v. Modern Woodmen of America, 236 Mo. 326, 139 S.W. 151, Ann.Cas.1912D, 483: 
Guaranty Trust Co. v. Continental Life Ins. Co., 159 Wash. 683, 294 P. 585.” Brale 
Motor Co. v. Northwest Casualty Co., 18 Wash. 47, 49 P.(2d) 911, 913. 

See, also, O’Toole v. Empire Motors Inc., 181 Wash. 130, 42 P.(2d) 10. 

[16-18] Respondent also asserts that under the express terms of the indorse- 
ment the recovery of a judgment against appellant is a condition precedent to 
recovery under the policy. 

The record shows that the injuries sustained by the occupants of the Dodge 
automobile who were injured were very severe and there is no showing of bad faith, 
unreasonableness, or lack of prudence in the compromises effected. While it is 
true that the terms of indorsement No. 1 imply that the liability of the insurance 
company is dependent upon the recovery of a judgment against the insured by the 
injured party, and while it is true that a compromise does not rise to the dignity 
of a judgment, we are satisfied that the compromise effected was arranged in 
such a manner and fixed the liability with such a status of finality that it is tanta- 
mount to a judgment as contemplated by rule No. 35, supra, and the indorsement 
on the policy. Keseleff v. Sunset Highway Motor Freight Co., 187 Wash. 642, 
60 P.(2d) 720. 

“The law favors an amicable settlement of claims of this character, and when 
such a settlement appears to have been fairly made, and has not been secured by 
fraud, false representations, or overreaching, it must be sustained. Owens v. Nor- 
wood White Coal Co. [157 Towa 389], 138 N.W. 483, 491; Schweikert v. John R. 
Davis Lumber Co., 147 Wis. 242, 133 N.W. 136; Railway Co. v. Bennett, 63 Kan 
781, 66 P. 1018.” Nath v. Oregon Railroad & Navigation Co., 72 Wash. 664, 131 
P. 251, 252. 

To the same effect see 12 C.J. 336, § 32. 

Moreover, the insurer had reasonable notice of the pendency of these actions by 
the injured parties against the insured and was requested to assume the defense of 
these actions, but declined to do so, electing to disclaim coverage, and hence it is 
hound by the settlement effected by appellant O’Toole v. Empire Motors, Inc., 
supra; Howe v. Howe, 87 N.H. 338, 179 A. 362. 

_. “With respect to the defense of actions brought against one insured against 
liability for injury to a nonemployee, the rules are largely the same as in the case 
of employers’ liability policies. Thus, an insurer who is impleaded,* but denies 
liability and refuses to defend, in violation of its contract, is liable to the amount 
of its policy in case judgment is taken against the insured. Nor can a public 
liability insurer, after breaching its contract to defend all actions against the 
insured, avoid liability, when sued on its contract, by setting up concededly reason- 
able and fair voluntary settlements made by the insured subsequent to such breach 
of contract, although the insurance contract provides that the insured shall make 
no settlement except with the written consent of the insurer.” 5 Couch, Cyclopedia 


of Insurance Law (1929) 4142, § 1165b. 
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[19] Respondent also asserts that the fact that the Seiffert truck was covered 
by insurance by its owner renders appellant’s policy inapplicable with respect to the 
accident presented here. 

Indorsement No. | provides: “If the assured owns or operates a motor vehicle 
or motor vehicles other than those described in this policy, this policy does not 
extend to any vehicle covered by other valid insurance for limits of liability equal 
to or in excess of the limits of liability required by said chapter or by the rules 
and regulations of the Department.” 

The mere fact that Seiffert had liability insurance protecting him as owner of 
the truck does not render the general liability protection of appellant’s policy 
ineffective. The purpose of this provision is that, in the event appellant had 
other insurance covering the vehicles, the instant policy was not to be applicable 
thereto. The mere fact that Seiffert had liability insurance protecting himself, 
individually, as the owner of the Seiffert truck, does not restrict in any manner 
the general liability protection provided for in appellant’s policy. 

Allen y. American Fidelity & Casualty Co. (C.C.A.) 54 F.(2d) 207, cited by 
respondent, involves a public lability policy in Texas. The policy sued on insured 
against loss only for the vehicles described in statement 6: “ “The above described 
automobiles and motor vehicles are and will be used only for compensation, for 
transfer of merchandise purposes, and will be operated as follows: Within the State 
of Texas, under Permit “B” and this insurance covers no other use or operation.’ 
By indorsement, however, its coverage was extended to ‘all motor vehicles belonging 
to or under the direction of assured, whether particularly identified in the policy 
or not, while same are being used in the business of carrying property for hire or 
compensation, and come within the terms of the statute above referred to,’ and it 
was provided, ‘this policy covers legal liability to the named assured from such 
operation of such vehicles, even though such vehicles may not be specifically 
identified herein.’ ” 

The court found the insured had no license, was not operating the truck under a 
permit, no identification plate had been paid for or issued to it, no amount of 
yaaa prescribed by the commission upon it, and no premium paid on account 
of it 

The case is distinguishable from the case at bar because the policy only applied 
to motor vehicles operating under permit B, whereas in the instant case the policy 
and indorsement No. 1 are silent with respect to the acquisition of permits and the 
nature of the carrier operations. 

The judgment must he and is reversed. 

Steinert, C. J., and Main, Beals, and Robinson, JJ., concur. 
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CASUALTY 


CITY OF DETROIT LAKES v. TRAVELERS INDEMNITY CO. 
Supreme Court of Minnesota. Oct. 8, 1937. 
275 Northwestern Reporter 371. 
RUPTURE OF BOILER. 

Evidence that examination of steam turbine after valves had been sticking 
disclosed cracks in casting, that cracks would cause valves to stick, and that 
replacement of casting was necessary to restore machine to designed standard of 
operation established a rupturing of casting and justified judgment for plaintiff 
under machinery policy requiring that rupturing manifest itself at time of occurrence 
by immediately preventing continued operation or by immediately impairing func- 
tions of object. 


(For other case, see Insurance, Dec. Dig. § 665[4.) 


Syllabus by the Court. 

Evidence held to support a finding, essential to the judgment, that a breakdown 
in a steam turbine was due to a sudden and accidental rupturing of a casting 
which immediately impaired the functioning of the machine. 

Appeal from District Court, Becker County; D. M. Cameron, Judge. 

Suit by the City of Detroit Lakes against the Travelers Indemnity Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Murphy, Johanson & Winter, of Wheaton, for appellant. 

Lowell W. Benshoof and H. N. Jenson, both of Detroit Lakes, for respondent. 

Stone, Justice. 

Plaintiff having gotten a verdict in this suit on a “machinery policy” of insur- 
ance issued by defendant, the latter appeals from the judgment. There was no 
motion for a new trial, and the only question is whether the judgment has adequate 
support in the evidence. 

The damages wanted by plaintiff are for a “breakdown” of a 1,000-watt turbine 
steam engine in plaintiff’s municipally owned power plant. Plaintiff’s claim is 
that the loss was caused by an “accident” within the definition of the policy which 
declares on that point as follows: 

“Accident shall mean a sudden and accidental breaking, deforming, burning 
out or rupturing of the object or any part thereof, which manifests itself at the 
time of its occurrence by immediately preventing continued operation or by imme- 
diately impairing the functions of the object and which necessitates repair or 
replacement before its operation can be resumed or its functions restored. * * * ” 

After the turbine had been in operation for some time and there had been 
some “sticking” of the valves, it was taken down for inspection. Because of a 
lamentable absence of demonstrative evidence picturing the machine by photograph 
or diagram, we cannot be sure of accuracy of description.) It appears that what 
may be termed the steam chest consists of two members, an upper and a lower, 
the whole being contained within a cover of some sort. When that cover was 
removed, it was discovered that the upper member, a casting weighing some 1,700 
pounds, had hecome deformed and cracked by expansion. The cracks were one 
thirty-second of an inch in width at the outer edge or “flange” and extended inward 
toward the center. The fractured casting was oblong in shape. Along its median 
line were the verticle, cylindrical holes through which the valve stems operated. 

The sticking of the valves before the inspection was ascribed to the oil then 
in use. However, an expert witness testified that the deformation and cracking of 
the casting would cause a sticking of the valves. Testimony aside, it is obvious 
that any distortion of the casting, due to warping or cracking or both, the influence 
of which would reach any one or more of the vertical channels for the valve stems, 
would impair the functioning of the valves. It appears from the evidence that the 
ruptured and distorted condition of the casting necessitated replacement, not nec- 
essarily hefore operation of the engine could be resumed, but as a practical matter 
before it could operate with “functions restored” to their designed standard of 
operation. 


We need go no further in order safely to affirm that the evidence warrants 
the judgment. Concededly there was a “rupturing” of the casting. Although the 
tactors of causation may have been gradual and even slow in operation, the rup- 
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turing itself doubtless was sudden, at least in its beginning. Anyway, the jury 
was easily within the ambit of reasonable inference in so finding. 

The next question is whether the lesion manifested itself at the time of its 
occurrence (in the language of the policy) “by immediately preventing continued 
operation or by immediately impairing the functions of the object.” In view of 
the inevitable tendency of the distortion and fracture of the casting to interfere 
with valve action, and with the aid, if needed, of the testimony that the condition 
would cause just that result, we conclude that the verdict and judgment are 
supported by the evidence. 

Judgment affirmed. 


FIDELITY & CASUALTY CO. OF NEW YORK v. GRAY. No. 26242. 
Supreme Court of Oklahoma. Sept. 28, 1937. 


72 Pacific Reporter (2d) 341. 
1. CONSTRUCTION. 

A contract of insurance, like every other contract, must be interpreted as a 
whole and every portion thereof given effect, where reasonably practicable (15 
OkI.St.Ann. § 157, St.1931, § 9465). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. CONSTRUCTION. 

Where, on examination of other portions of insurance contract, explanation 
is required or authorized, reference may be made for such explanation to circum- 
stances under which contract was made and matter to which it relates (15 OkI.St. 
Ann. § 163, St.1931, § 9471). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. CONSTRUCTION. 

An interpretation will be given to insurance contract which renders contract 
operative as distinguished from inoperative (15 Okl.St.Ann. § 159, St.1931, § 9467). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. AMBIGUITY. 

Where, from examination of entire context of written insurance contract, doubt 
may exist as to intent of parties, rules of interpretation and construction are avail- 
able to ascertain and give effect to their actual intent to fullest extent possible 
under language of contract (15 Okl.St.Ann. §§ 157, 159, 163, St.1931, §§ 9465, 9467, 
9471). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

The actual and obvious agreement between parties to insurance contract will 
be enforced, where policy will otherwise to large measure be rendered inoperative, 
since all things that in law are necessary to carry contract into effect may be implied 
therefrom (15 OklSt.Ann §§ 159, 172, St.1931, $$ 9467, 9480). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Provisions of policy issued to employer to cover its employees to whom 
employer might be liable in action for damages or by virtue of Compensation Law 
would not warrant direct recovery by employee from insurance company for dis- 
ability traceable to a nonaccidental cause (85 Okl.St.Ann. § 1 et seq., St.1931, § 
13348 et seq., as amended). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1. If, from an examination of the entire context of a written contract, a 
doubt may exist as to the intent of the parties, rules of interpretation and construc- 
tion are available to ascertain and give effect to their actual intent to the fullest 
extent possible under the language of the contract. But there is always a point 
beyond which the language of a contract will not be forced, although that point 
may (in cases where strong and compelling reasons exist) be beyond the natural 
meaning of the language used. 

2. Provisions of an insurance policy (designated a standard workmen’s com- 
pensation and employer’s liability policy), purchased by an employer to cover its 
employees to whom the employer might be liable in an action for damages or by 
virtue of the Workmen’s Compensation Act (O0.S.1931, § 13348 et seq., as amended, 
85 Okl.St.Ann. § 1 et seq.), examined and he/d insufficient in themselves to warrant 
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a direct recovery against the insurance company by a disabled employee, whose 
disability is traceable to a nonaccidental cause. 

Appeal from District Court, Oklahoma County; Claude Weaver, Judge. 

Action by J. O. Gray against the Fidelity & Casualty Company of New 
York. From a judgment in favor of the plaintiff, the defendant appeals. 

Reversed, with directions to enter judgment for defendant. 

Bunch & Kelly, of Oklahoma City, for plaintiff in error. 

B. H. Carey fo Oklahoma City, for defendant in error. 

Davison, Justice. 

J. O. Gray, a former employee of the Oklahoma Gas & Electric Company, 
suffered a partial loss of hearing in both of his ears due to a condition described 
as occupational neuritis affecting the nerves of the cochlea. The condition is said 
to have been caused by exposure to noise and the jarring of a steam turbine while 
he was working for the company at its power plant at Byng, Okl. He worked 
there from some time in the year 1923 until August of 1931. 

It is conceded that Mr. Gray was engaged in one of those hazardous occupations 
falling within the Workmen’s Compensation Law. Proceeding upon the theory 
that his disability was of accidental origin, he presented a claim for compensation 
to the State Industrial Commission, which, upon consideration of the claimant’s 
evidence, denied him relief upon the theory that he had not sustained an accidental 
injury. The order of the administrative board was presented to us for review. 
Our decision was one of affirmance. Gray v. Okla. Gas. & Elec. Co., 165 Okl. 301, 
25 P.(2d) 761. 

It is now conceded that the disability was not the result of an accident, as 
that term is used and defined in connection with the Workmen’s Compensation 
Act (0.S.1931, § 13348 et seq., as amended, 85 Okl.St.Ann. § 1 et seq.) The 
correlative concession is made that the injury is not compensable under the act. 

In January of 1931, the Fidelity & Casualty Company of New York, a corpora- 
tion, had issued to the Oklahoma Gas & Electric Company, a policy of insurance 
described as a “standard workmen’s compensation and employers liability policy.” 
This policy was still in force when Mr. Gray ceased to be an employee of the 
company in August of 1931. The salary paid Mr. Gray was included in the total 
of salaries upon which.the premium for the policy was computed, and he was one 
of the employees protected by the policy to the extent of the protection afforded 
thereby. 

On April 12, 1934, some six months after the former decision of this court 
(Gray v. Okla. Gas. & Elec. Co., supra), this action was instituted in the district 
court of Oklahoma county by Mr. Gray, as plaintiff, against the Fidelity & Casualty 
Company of New York, as defendant. Recovery for plaintiff’s loss of hearing 
was sought upon the theory that the insurance company had by the terms of the 
policy assumed a direct responsibility to the plaintiff and was thereby obligated 
to compensate him for his injury in accord with the compensation provided by the 
workmen’s compensation independent of any right on his part to recover under the 
act, and also independent of any right on his part to recover judgment against 
his employer on the theory of negligence or tort, against which liability his employer 
might be protected under indemnity features of the insurance contract. On this 
theory he prevailed in the trial court. Upon consideration of a jury to which 
the matter was submitted his recovery was fixed at $3,000. The insurance com- 
pany presents the matter on appeal. We shall continue to refer to the parties when 
not otherwise designated by their trial court designations. 

That an insurance company may in a policy covering liability of an employer 
under the Workmen’s Compensation Law assume other and additional liability is 
a point too obvious and too well settled to justify discussion. That the insurance 
contract may be so drafted as to make the additional liability thus assumed a direct 
obligation to an employee is likewise established law. Maryland Casualty Co. 
et al. v. Whitt, 167 Okl. 261, 29 P.(2d) 65; Iott v. Continental Cas. Co., 129 Kan. 
650, 284 P. 823; Robertson v. Board of Com’rs of Lahette County et al., 122 Kan. 
486, 252 P. 196. 

The question in this case is whether an additional liability sufficiently broad 
to warrant plaintiff’s direct recovery for his injury from the insurance company 
was assumed by the company when it issued its policy to plaintiff’s employer; not 
whether such a liability could have been assumed. 
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It is the plaintiff's theory that the policy of insurance issued by the company 
renders the company directly liable for any injury sustained by him; the com- 
pensation for the same to be fixed in accord with the schedule provided by the 
Workmen’s Compensation Act. In attributing this meaning to the terms of the 
policy, the plaintiff relies upon the provisions of the policy contained in portions 
of following excerpts from the same. The portion of the policy described as 
“One (b)” is not relied upon by the plaintiff. It is quoted by us for the purpose 
of presenting a more comprehensive view of the policy: 

“The Fidelity and Casualty Company of New York (Hereinafter called the 
Company) Does hereby agree with this employer, named and described as such 
in the Declarations forming a part hereof, as respects personal injuries sustained 
by employees, including death at all times resulting therefrom, as follows: 

“One (a) To pay promptly to any person entitled thereto under the Workmen's 
Compensation Law and in the manner therein provided, the entire amount of any 
sum due, and all installments thereof as they become due 

“(1) To such person because of the obligation for compensation for any such 
injury imposed upon or accepted by this employer under such of certain statutes, 
as may be applicable thereto, cited and described in an endorsement attached to 
this policy, each of which statutes is herein referred to as the Workmen’s Com- 
pensation Law, and 

“(2) For the benefit of such person the proper cost of whatever medical, sur- 
gical, nurse, or hospital services, medical or surgical apparatus or appliances and 
medicines, or, in the event of fatal injury, whatever funeral expenses are required 
by the provisions of such Workmen’s Compensation Law. It is agreed that all 
of the provisions of each Workmen’s Compensation Law covered hereby shall be 
and remain a part of this contract as fully and completely as if written herein, 
so far as they apply to compensation or other benefits for any personal injury 
or death covered by this policy, while this policy shall remain in force. Nothing 
herein contained shall operate so to extend this policy as to include within its 
terms any Workmen’s Compensation Law, scheme or plan not cited in an endorse- 
ment hereto attached. 

“One (b) To indemnify this employer against loss by reason of the liability 
imposed upon him by law for damages on account of such injuries to such of 
said employees as are legally employed wherever such injuries may be sustained 
within the territorial limits of the United States of America or the Dominion of 
Canada. In the event of the bankruptcy or insolvency of this employer the company 
shall not be relieved from the payment of such indemnity hereunder as would have 
been payable but for such bankruptcy or insolvency. If because of such bankruptcy 
or insolvency, an execution against this employer is returned unsatisfied in an action 
brought by the injured, or by another person claiming by, through or under the 
injured, then an action may be maintained by the injured, or by such other persons 
claiming by, through or under the injured, against the company under the terms 
of this policy for the amount of the judgment in said action not exceeding the 
amount of this policy. * * * 

“Five. This agreement shall apply to such injuries sustained by any person 
or persons employed By this employer whose entire remuneration shall be included 
in the total actual remuneration for which provision is hereinafter made, upon 
which remuneration the premium of this policy is to be computed and adjusted, 
and, also to such injuries so sustained by the President, any Vice-President, Sec- 
retary or Treasurer of this employer, if a corporation. The remuneration of 
any such designated officer shall not be subjected to a premium charge unless he 
is actually performing such duties as are ordinarily undertaken by a superintendent, 
foreman or workman. * * * 

“A. The premium is based upon the entire remuneration earned, during the 
policy period, by all employees of this employer, engaged in the business operations 
described in said declarations together with all operations necessary, incident 
or appurtenant thereto or connected therewith whether conducted at such work 
places or elsewhere in connection therewith or in relation thereto; * * * 


“D. The obligations of Paragraph One (a) foregoing are hereby declared 
to be the direct obligations and promises of the company to any injured: employee 
covered hereby, or, in the event of his death, to his dependents; and to each such 
employee or such dependent the company is hereby made directly and primarily 
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liable under said obligations and promises. This contract is made for the ‘benefit 
of such employees or such dependents and is enforceable against the Company, 
by any such employee or such dependent in his name or on his behalf, at any time 
and in any manner permitted by law, whether claims or proceedings are brought 
against the company alone or jointly with this employer. If the law of any state 
in which the policy is applicable provides for the enforcement of the rights of such 
employees or such dependents by any Commission, Board or other state agency 
for the benefit of such employees or such dependents, then the provisions of such 
law are made a part hereof, as respects any matter subject thereto, as fully as if 
written herein. The obligations and promises of the company as set forth in 
this paragraph shall not be affected by the failure of this employer to do or 
refrain from doing any act required by the policy; nor by any default of this 
employer after the accident in the payment of premiums or in the giving of any 
notice required by the policy or otherwise; nor by the death, insolvency, bankruptcy, 
legal incapacity or inability of this employer, nor by any proceeding against him 
as a result of which the conduct of this employer’s business may be and continue 
to be in charge of an executor, administrator, receiver, trustee, assignee, or other 
person.” 

It is to be noted in connection with the foregoing policy provisions that, accord- 
ing to the general context thereof, two types of insurance are provided (1) Work- 
men’s compensation insurance which is exemplified by paragraph 1 (a) and asso- 
ciated provisions; and (2) employer’s liabilty insurance as stated in paragraph 1 
(b) and other connected provisions. The workmen’s compensation features of 
the policy are by the terms of paragraph D made a direct liability of the insurance 
company to the injured workman. However, the employer’s liability insurance 
is indemnity insurance under which, as far as damages to an employee are 
concerned, the liability of the insurance company arises in the event the employer 
is liable. 

{1-3} Our concern in this case is with paragraph 1 (a) and associated provisions 
of the policy. The basic section on which plaintiff relies paragraph 1 (() provides 
for insurance to “Any person entitled thereto under the workmen’s compensation 
law.” Standing alone, this provision strongly indicates that the company is liable 
to any injured employee only if the employee has sustained an injury by reason 
of a cause which renders resulting disability compensable under and by virtue 
of the Workmen’s Compensation Law; a type of injury which the plaintiff in this 
case admittedly has not sustained. Gray v. Okla. Gas. & Elec. Co., supra. Of 
course, a contract of insurance, like every other contract, must be interpreted 
as a whole and every portion thereof given effect, if reasonably practicable. 
Section 9465, O.S.1931 (15 OklSt.Ann. § 157); Benefit Asssociation of Railway 
Employees v. Mitchell, 129 Okl. 114, 114, 263 P. 652, Lincoln Health & Accident Ins. 
Co. v. Buckner, Adm’x, 117 Okl. 35, 245 P. 582. If, upon examination of other 
portions of the contract, explanation is required or authorized, reference may 
he made for such explanation to the circumstances under which it was made and 
the matter to which it relates. Section 9471, O.S.1931 (15 Okl.St.Ann. § 163). 
Likewise, an interpretation will be given which renders the contract operative 
as distinguished from inoperative. Section 9467, O.S.1931 (15 OklLSt.Ann. § 159). 

[4] We now have before us a disabled empolyee who, by reason of the non- 
accidental cause of his injury, does not fall within the provisions of the Workmen’s 
Compensation Act and who therefore does not fall within the natural meaning 
of the language used in section 1 (a), supra. An additional liability must be found 
to exist under the policy, if he is to prevail. We do not find in the other provisions 
of the policy any expressed intention on the part of the insurance company to 
assume responsibility for a type of injury noncompensable under the act. The 
language used in the policy regarded as a whole is strongly indicative of an intent 
not to assume the additional liability sought to be imposed in this case. Insurance 
policies, when uncertain in meaning, are construed strongly against the company 
on the theory, that the company which prepares the policy is responsible for the 
uncertainty. U. S. Fidelity & Guaranty Co. v. Town of Comanche et al., 114 
Ok. 237, 246 P. 238: Lincoln Health & Accident Ins. Co. v. Johnigan, 114 Okl. 223, 
245 P. 837: Metropolitan Life Ins. Co. v. Lillard et al., 118 Okl. 196, 248 P. 841. 
However, the policy now before us is not sufficiently uncertain in the respect which 
plaintiff urges to justify his recovery upon the application of that rule of construc- 
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tion alone. It is proper to note at this point that rules of construction are designed 
as an aid in determining the true intent of the parties. They are guides, not 
mandates of the law. As said by Elliott in his work on contracts, par. 1507, page 
778: “It must be constantly borne in mind, however, that the rules of construction 
are not strict rules of law. They are but aids in ascertaining the intention of 
the parties.” 

And again at pages 729, 730 of the same work, it is said: “The purpose of all 
rules for the construction of contracts is to aid in ascertaining the intention of 
the parties from a construction of the whole agreement. Thus, in the construction 
of an insurance policy it is the duty of the court to adopt that construction of the 
policy which in its judgment will best correspond with. the intention of the parties. 
To ascertain the intention, regard must be had to the nature of the instrument 
itself, the circumstances under which it was executed and the object which the 
parties had in view. The words employed, if capable of more than one meaning, 
are to be given that meaning which it is apparent the parties intended them to 
have.” 

One learned judge, in commenting for a federal court upon the application of 
rules of construction, observed: “We must recognize, not only that there is a 
critical breaking point, as it were, beyond which no language canbe forced, but that 
in approaching that limit the strain increases.” Eustis Mining Co. v. Beer, Sond- 
heimer & Co., Inc. (D.C.) 239 F. 976, at page 982. 

To this we may add that as we approach the limit, the reason must increase 
in proportion to the strain. 

Assuming that plaintiff's suggested interpretation of the policy in this case is 
within the limit to which the language employed in the policy could be forced 
(an assumption which, we seriously doubt), plaintiff's cause must fail for want of 
circumstances sufficient to justify the marginal construction urged. 

The policy was issued to an employer who employed workmen falling within the 
Workmen’s Compensation Law to whom he might become liable under and by 
virtue of that law and to whom he might become liable in tort or for negligence. 
No surrounding or accompaniny circumstance is shown to indicate that the employer 
desired to procure or pay for a broader “coverage” than would be essential 
for his own protection. It was stipulated at the trial that the premium paid for the 
insurance was “commensurate with the rate for such insurance,” which means 
nothing more than that the employer paid full value for the protection afforded by 
the policy, whatever that protection may have been. But treating the stipulation 
as an agreement that the premium paid was commensurate with an assumption of 
liability to pay compensation in accordance with the Workmen’s Compensation 
Act, it adds nothing to plaintiff's case, since the insurance company admittedly 
assumed that liability under the policy, and the nonaccidental character of the plain- 
tiff’s injury removed him from the provisions of the act. Plaintiff is seeking to 
impose a liability in addition to that which was, according to the stipulation, con- 
templated by the premiums paid. We are unable to find in the policy now before us 
or in the circumstances which surrounded or attended its execution any justification 
for the judgment rendered by the trial court. In fact, our consideration of the 
contract and the circumstances shown in connection with its execution impels a 
different conclusion. 


The plaintiff, in presenting the case to -_ court, attaches considerable import- 
ance to the case of Maryland Casualty Co. v. Whitt, 167 Okl. 261, 29 P.(2d) 65, 
but cenmndea. that case is not controlling in the case at bar since the basis of that 
decision was the construction shown to have been placed upon the contract by the 
parties thereto. The admitted distinction is vital. Construction of a contract as 
adopted by the parties furnishes one of the strongest reasons for forcing the lan- 
guage of the contract to the limit of its meaning. Courts will approve such an 
adopted construction though the language employed “more strongly suggests 
another construction” (Pittsburg Vit. Paving & Bldg. Brick Co. v. Bailey et ux., 
76 Kan. 42, 90 P. 803, 12 L.R.A.(N.S.) 745), and when the occasion demands will 
even allow the practical construction to prevail over the “literal meaning of the 
contract.” District of Columbia vy. Gallaher et al., 124 U.S. 505, 8 S.Ct. 585, 586, 
31 L.Ed. 526. It is obvious, however, that the practical construction of a contract 
by the parties thereto is peculiar to their contract and can have no relation to 
another, similar, or identical contract unless the parties thereto have also placed the 
same practical construction on the instrument. Neither can a less efficacious reason 
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(as, for instance, an invocation of the rule authorizing a construction of an insurance 
contract against the insurance company ) accomplish the same result unless the 
substituted reason embodies in itself sufficient strength to justify the same result. 

The adjudicated cases in which the rules of practical or contemporaneous con- 
struction have been applied to hold an insurance company liable under its contract 
are legion. The application of the rule in each case has required a judicial review 
of the facts demonstrating the construction adopted by the parties. If the same 
result should and could have been accomplishd in each case by a terse application 
of the rule that insurance contracts are construed against the insurer, there has 
indeed been a wholesale dissipation of judicial time. 

[5] In the Whitt Case, a city’s policemen, who, as everybody is presumed to 
know, were not engaged in an employment falling within the Workmen’s Compensa- 
tion Act, were included in a policy of insurance and a premium charged commen- 
surate with protection under the act. The company itself construed its policy as 
providing for compensation in accordance with the act to employees not falling 
within the act, and the company’s representative advised the city that such employees 
would be so paid. A policeman was accidentally injured through an assault by 
a third person. Since all things that in law are necessary to carry a contract 
into effect may be implied therefrom (section 9480, O.S.1931 [15 Okl.St.Ann. § 172]), 
we found it possible ainder the policy to allow an enforcement of the actual and 
obvious agreement between the parties. Had we found it necessary to hold other- 
wise, the policy would in a large measure have been rendered inoperative (see 
section 9467, O.S.1931 [15 Okl.St.Ann. § 159]), and flustice would have been blind 
to the perpetration of a moral fraud. We so indicated in our opinion, as did the 
Kansas court in the case of Robertson v. Board of Com’rs of Labette County et al., 
122 Kan. 486, 252 P. 196, by which we were guided. 

[6] Here the situation is entirely different. An employer has purchased a policy 
covering workmen falling within the act. The plaintiff was one of those workmen. 
Had his injury been such as to entitle him to compensation under the act, he 
would have been paid. The policy itself does not expressly provide a direct liability 
to injured workmen for disabilities arising from nonaccidental causes. No 
accompanying circumstance, act, or agreement indicates a mutual intent of the 
parties to so provide. The policy was fully operative, notwithstanding plaintiff's 
inability to recover in this action. 

In modern business insurance companies by means of contracts assume 
responsibilities which perform an important economic function. Under the law 
— responsibilities when assumed and to the extent of the assumption cannot 
he lightly evaded. But the liability assumed depends upon the contract made, and 
that contract, when free from fraud, mistake, or accident, cannot be legally expanded 
beyond the contemplation of the parties as their agreement may be determined upon 
application of appropriate rules of construction and interpretation. 

In accord with the views herein expressed, this case is reversed, with directions 
to enter judgment for the defendant. 

Bayless, V. C. J., and Phelps, Riley, and Gibson, JJ., concur. 


SWEITZER v. FOX et al.* 
Supreme Court of Wisconsin. Oct. 12, 1937. 
275 Northwestern Reporter 546. 
11. INDEMNITY. 

In action against insured and insurance carrier, carrier was entitled to 
directed verdict or judgment notwithstanding verdict, where policy provided that 
no action would lie against carrier for any loss until amount of damages for 
which insured was liable was determined either by final judgment against 
insured and return unsatisfied of an execution issued thereon, or by agreement 
between insured and claimant with written consent of carrier, and where there 
was no evidence sufficient to establish occurrence of such essential events. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from a judgment‘of the Circuit Court for Chippewa County; James 
Wickham, Judge. 

Affirmed in part; reversed in part. 

Action brought by Edward Sweitzer against W. H. Fox and D. M. Street, 
copartners, and Employers Mutuals Indemnity Corporation to recover damages 


*Motion for rehearing denied with $25 costs, Nov. 9, 1937. 
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for personal injuries which he sustained by reason of the failure of the defend- 
ant copartners to maintain certain premises* as required under the safe place 
statutes. The defendants answered denying liability, and upon a trial by jury 
a special verdict was returned, upon which the court ordered judgment for the 
recovery of plaintiff's damages from all defendants. They appealed. 

Wiley, Wiley & Wiley, of Chippewa Falls, for appellants. 

Larrabee & Larrabee, of Chippewa Falls, for respondent. 

Fritz, Justice. 

At 6:30 a. m. on June 16, 1936, the plaintiff was injured upon falling 
on the floor in the storage room of a plant in which the defendant 
copartners, Fox and Street, manufactured ice. The plaintiff was at 
the plant to procure a truck load of ice for his employer, who was a 
customer of Street and Fox. To get ice, the truck drivers regularly went into 
the storage room to move the blocks of ice to the exit at which they could load 
them onto their trucks. After the blocks of ice were frozen in metal cans on 
an upper floor, they were immersed in a bath of water to loosen the ice from 
the cans. Then the cans were emptied in pairs into a chute, which extended 
down into the storage room, so that the blocks of ice, traveling alongside of each 
other, together with some of the water in the cans, were dumped on the floor 
oi the storage room. At the time of plaintiff’s injury, the floor of the chute was 
29 inches wide and made of 2x8 inch planks, between which there were 4 2-inch 
wide openings which allowed some water to drain off. At the entrance of the 
chute into the storage roonf there were two wooden doors hinged at the outer 
side, which would be forced open by the ice blocks. At that entrance there was 
also a drain in the floor of the storage room, but the chute extended so far into 
the room that it partly covered that drain. Because of those conditions, con- 
siderable water and ice chips, which broke off as the blocks were dumped into 
the chute and bumped through the doors, would enter onto the storage room 
floor and freeze there with an uneven and rough surface; and between the 
blocks, as they slid in pairs across the floor from the chute, a higher ridge of ice 
chips and water would accumulate and freeze onto the floor. That ridge, at the 
time of the plaintiff's injury, was 4 or 5 inches higher than the surrounding ice 
at the base of the chute, and it tapered down to about 2 inches higher at the 
place where plaintiff fell, 10 feet from the chute. Until a week before plaintiff's 
injury, an employe of Fox and Street removed some of that floor ice every 
night by chopping it with an axe and hoe and sweeping it out. That reduced 
the accumulation daily so that no accidents occurred as the result of slipping on 
the floor. But no such chopping had been done for several days prior to plain- 
tiff’s injury, and no sweeping had heen done since 9 o’clock a. m. on the pre- 
ceding day. 

There was some confusion and conflict in the evidence as to the manner 
and the cause of plaintiff's falling to the floor. However, there was evidence 
to the effect that while he was pulling hard on ice tongs, which he had hooked 
on a block of ice that he was trying to start in order to move it across the floor, 
his foot slipped on the ridge of ice in front of him; and that as he slipped he 
fell, and the tongs either unhooked, or loosened, or tore out a corner of the 
block of ice, and he let loose with one hand and fell to the floor. The jury 
found that the individual defendants had failed, at the time and place of plain- 
tiff’s injury, tc maintain the floor of the ice storage room in as safe a condition 
as the nature of the business would reasonably permit; that that failure of duty 
was a cause of plaintiff's injury; and that the plaintiff was not negligent in fail- 
ing to use more care than he did to avoid injury. 

[1-3] The defendants contend that under the evidence the cause of plain- 
tiff’s injury was so conjectural that there was no issue for the jury; and that, 
therefore, the court erred in denying the defendants’ motions for a nonsuit, a 
directed verdict, and judgment notwithstanding the verdict. Their contention 
is based largely upon the statement, “My ice tongs slipped off the ice, and I fell 
to the floor and struck my right knee on a sliver of ice lying on the floor. There 
was no defect in the floor, but the floor was naturally slippery because it was 
cold in the storage room. The accident was caused by my tongs slipping off 
the ice,” which is part of a report written above the plaintiff’s signature and 
obtained from him while he was in the hospital by an adjuster for the defend- 
ant insurer. However, in respect to that statement the plaintiff testified on 
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the trial: “I didn’t make it. He asked me if that would be the way to put it 
down and I said I didn’t know. He wrote it down to that effect. I had a chance 
to read it but I didn’t pay much attention to it because I had other things on 
my mind, other than that. I-heard that morning that they would take off my 
leg and I was thinking more of that.” On the other hand, the plaintiff testified 
on his direct examination: “As I was going to pull that one cake out * * * 
there was quite a ridge of ice there and it was very rough * * * and as I did 
so, I slipped. * * * I slipped and went backwards and I lit on the floor. I was 
trying to start the ice. At the time there was a ridge of ice in front of me. I 
slipped that way, on that ridge. I was pulling when I slipped and went down.” 
And when he was asked on cross-examination, “Now, would you say that you 
slipped on the floor when you grabbed one of these hunks of ice,” he answered, 
“T slipped and at the same time I slipped, my ice tongs unhooked and I suppose 
I let loose with one hand.” In view of that definite testimony on the trial, the 
statement, obtained by the adjuster from the plaintiff while he was in the 
hospital, as to the initial or primary cause of his slipping and falling does not 
render the evidence so conjectural that there was no issue for the jury in that 
respect. Statements obtained from a party on an adverse examination or other- 
wise prior to the trial, which are at variance or even in conflict with his testi- 
mony_on the trial as to a fact essential to the maintenance of his cause of action 
or defense, do not necessarily render the existence of that fact so conjectural 
as to preclude a finding thereon in his favor. At most there is but a contra- 
dictory state in the evidence, and it is within the province of the jury to decide 
which statement is correct. Swiergul v. Suamico, 204 Wis. 114, 235 N.W. 548; 
Babe v. Lappin, 188 Wis. 351, 206 N.W. 64; Stewart v. Olson, 188 Wis. 487, 206 
N.W. 909, 44 A.L.R. 1292; Sparling v. U. S. Sugar Co., 136 Wis. 509, 513, 117 
N.W. 1055. Consequently, it was within the province of the jury to believe the 
plaintiff's testimony on the trial, and to conclude therefrom that his fall was 
caused by his slipping on the ridge of ice in front of him when he was trying 
to start the block which he was pulling at the time he slipped and went down. 
The fact that as he slipped on the ridge and began to fall to the floor, the ice 
tongs also slipped off the block of ice, did not render the slipping of the tongs 
the proximate cause of his falling to the floor and sustaining injury. 


[9, 10] The defendants also contend that because the plaintiff knew of the icy 
and slippery condition of the floor and the nature of the blocks of ice, which he had 
to handle, he assumed the risk, and therefore cannot recover herein. That conten- 
tion cannot be sustained because assumption of risk is not a defense in an action by 
an employee or frequenter to recover under the same place statute. Washburn v. 
Skogg, supra; Neitzke v. Kraft-Phenix Dairies, 214 Wis. 441, 253 N.W. 579. 
Neither can the finding that the plaintiff was not neligent in failing to use more 
care than he did to avoid his injury be held perverse. That issue was clearly for 
the jury under the evidence, and there is no basis for charging perversity. 


[11, 12] On this appeal the defendants assert, for the first time, that because the 
provisions in a “Public Liability Insurance Policy,” issued by the defendant insurance 
carrier to the individual defendants, proved that the plaintiff had no present cause of 
action against the carrier, they were entitled to have granted in favor of the 
carrier either their motion for a nonsuit, for a directed verdict, or for judgment 
notwithstanding the verdict, and that because of the court’s errors in those respects 
they are now entitled to reversal of the judgment. In his complaint the plaintiff had 
alleged that under the policy issued by the carrier to the individual defendants to 
indemnify and save them harmless from all claims for damages arising by reason of 
their negligence in the construction, maintenance, and operation of their ice plant, 
the carrier is also liable to plaintiff on account of his injury and damage. In a joint 
answer the individual defendants and the carrier denied that it is liable to plaintiff. 
No evidence in relation to liability on the part of the carrier to the plaintiff was 
offered, excepting that he introduced the policy. That, however, expressly provided 
that no action would lie against the carrier for any loss defined therein until the 
amount of damages, for which the insured is liable by reason of any casualty covered 
thereby, was determined either by final judgment against the insured after trial of 
the issue, or by agreement between the insured and claimant with the written con- 
sent of the carrier; and that if an execution on such a judgment against the 
insured was returned unsatisfied, the judgment creditor would have a right of action 
to recover the amount of such judgment against the carrier to the same extent that 
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the insured would have had to recover against the carrier, had the insured paid th« 
said judgment. With but those facts in evidence, it was established that no right to 
recover from the insurer was to vest in a person who had sustained injury, and no 
cause of action to recover his damages therefore was to accrue in his favor against 
the insurer until after the entry of final judgment in an action against the insured, 
and the return unsatisfied of an execution issued thereon. Consequently, in the 
absence of proof establishing the ocurrence of those essential events, there were not 
in evidence sufficient facts to establish any cause of action against the insurer. That 
being true, we are not here concerned with facts sufficient to establish an accrued 
cause of action which has been merely prematurely commenced, and the present 
maintenance of which could be deemed waived by the insurer’s failure to duly file a 
plea in abatement on that ground. Neither are there applicable here any such pro- 
visions as sections 85.93 and 260.11, Stats. (relating to automobile liability policies), 
under which an insurer is made directly liable to an injured person, who is thereby 
entitled to join the insurer in his action against the insured without first recovering 
a judgment against the latter. It follows that because there were no facts in 
evidence establishing present liability on the part of the insurer, it was entitled to 
have its motion for a nonsuit, a directed verdict, or judgment notwithstanding the 
verdict granted. Watkins v. Watkins, 210 Wis. 606, 608, 245 N.W. 695; see, also, 
Stenbom v. Brown-Corliss Engine Co., 137 Wis. 564, 119 N.W. 308, 20 L.R.A.(N.S.) 
956. As there are not sufficient facts proven to entitle the plaintiff to a recovery 
herein against the insurer, the provision to that effect in the judgment must he 
reversed. However, as the ground now relied upon for that reversal was not 
asserted prior to the filing of the joint brief of the defendants, and as no separate 
case or brief was filed by the insurer, no costs are alowed to any of the defendants 
on that partial reversal. 

[13] The defendants Fox and Street further contend that they are entitled to a 
new trial because the denial of their motion for a nonsuit and a directed verdict 
was prejudicial to them, in that, because of the failure to grant those motions as to 
the insurer, it was not discharged as a defendant prior to the submittal of the 
issues to the jury. As the individual defendants failed to assert that point during 
the trial, and the evidence otherwise established liability on their part, they are not 
entitled now to any relief on that ground. In re Leedom’s Estate (Wis.) 273 N.W. 
471, 474; Roseliep v. Herro, 206 Wis. 256, 263, 239 N.W. 413. 

Judgment affirmed as to the defendants W.H. Fox and D. M. Street, with costs 
to the plaintiff. Judgment reversed, without costs, in so far as it provides for a 
recovery herein by the plaintiff from the Employers Mutuals Indemnity Corporation, 
and the cause is remanded, with directions to dismiss the action against that 


defendant. 





